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EnglePicher Technologies, LLC Tel (417} 623-8000
Defense and Spitce Power Division www.eaglepicher.com
C & Porter Streets

Joplin, MO 64801

P.O. Box 47
Joplin, MO 64802-0047

December 22, 2005

In reply refer to: EPP-1105-5273-S8
MBARI Marine Ops

Phone: 831-775-1976

Fax: 831-775-1652

Email: hthomas@mbari.org
Attention: Hans Thomas

Subject: Lithium lon Battery

Re: RFQ

Dear Mr. Thomas:

EaglePicher Technologies, LLC (EPT) is pleased to provide a firm fixed price quote for:

Description Unit Price Period of Performance
NRE for
Preliminary work $14,326
First Generation Rework $21,844 25 weeks ARO
Second Generation Battery $76,775 31 weeks ARO

EPT offers the following provisions, based upon the pricing listed above:

1. The first delivery on an order for each of the requested quantities is projected to be as
listed above. Delivery time may vary due to availability and delivery of supplies.

2. Pricing is based upon production and delivery at EPT’s most economical rate within
the period of performance quoted. EPT reserves the right to update the proposed price
should any resulting order require delivery at a schedule that deviates from this rate.

3. Unless specified to the contrary by EaglePicher (EPT), in an EPT proposal response or
a contract, EPT will utilize its existing ISO 9001:2000 certified Quality System as the
basis for complying with all proposed or contracted quality requirements.

4. EPT is quoting an existing product design with work instructions, development and
qualification previously approved. The quoted pricing is based upon the use of
existing manufacturing and testing procedures for this item.

5. Payment terms for any resulting order shall be Net 30 days from each invoice
submitted.

6. EPT is considered a large business as defined by the Small Business Administration.

The information contained within this proposal is competition sensitive and shall not be conveyed to
a third party without the express written consent of EaglePicher Technologies, LLC.
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7. The quoted pricing is being submitted per the attached EPT Terms and Conditions. -
Acceptance of any resulting order and commencement of work will be pending the
negotiation of any Customer terms that might be submitted.

8. The information contained within this proposal is competition sensitive and shall not
be conveyed to a third party without the express written consent of EPT.

This offer is valid for 90 days but may be extended by mutual agreement.

EPT’s products may require a license for export from the United States, and for re-export
or transshipment from one foreign destination to another. Diversion of products subject
to U.S. export control laws to a third country or party without authorization is prohibited
by U.S. law. Violations of these laws or regulations may subject participants to
administrative, civil or criminal liability.

It is the policy of EPT to comply strictly with the export control laws of the United States.
Unless otherwise informed by its customers, EPT assumes that sales to customers within
the United States are domestic sales not intended for export. Where a customer informs
us of its intent to export an EPT product, we will be pleased to provide information
necessary to determine what, if any, export controls may apply. Absent a written
agreement between the two parties to the contrary, EPT assumes that the customer will
obtain any U.S. government authorization required to export this product.

If for any reason the customer does not agree to these terms or has a different
understanding of U.S. export control requirements, the customer should contact the EPT
sales representative prior to exporting this product.

Thank you for providing this opportunity to EPT. If you have any questions or require
additional information, please contact the undersigned.

Kind Regards,
L o i LN
7 ufﬂ- Amieih
A i = Wﬁmwu T
‘Sally A. Smith pproved by:
Contracts Administrator Lisa McElmurry
Tel: (417} 623-8000 Ext. 316 Sr. Manager, Contracts

Fax:(417) 623-0850
Email: sally.smith@eaglepicher.com
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EAGLE PICHER TECHNOLOGIES, LLC

STANDARD TERMS AND CONDITIONS FOR THE
SALE OF GOODS AND SERVICES

PARTIES AND SCOPE OF WORK. These Standerd Terms and Conditions for
the Sale Goods and Services {Agement™) is by and betwesn EoplePicher
Technologies, LLC, (*EFT}, a Delaware limited lisbility company, its subsidiaries
and pffilinizs, ("Seiler™), ond the posty contracting to purchase Seller's poads and
services (“Products”) hesevader (*Buyer™), Buyer epresents and warmnts 1o Seller
that Buyer has the suthority and right 1o enter inio this Agreement without breaching
or viplating any fduciory, contrachual, statutory, er athes legal ohligations. This
Agmeement is for the sale ben=ht of the parties heretn and not for the benefit of any
third person, finm, comporation or ather entity, and nothing contained herein shall be

construed In create any righis bentfits, wmedies, obligations, or lishilities for any
third party snder this Agreement

GENERAL. “This Aprement, along wilh Selles’s proposal er guotation, Seler's
catalogs, and Selles’s Acknowledgement, shall be the only terus and canditions
applicable to the sele of Selles™s Pmducts. Seller shoit furnish its Products to Bayer,
subject io the terms and conditions os set forth herein, Upon aceeptance, Buyes shall
incorpamste or otherwise ackmowledge in Buyer's purchase order or comimct, the
terms ond conditions cantained in this Agreement without slleration, Tn the evant of a
conflict between the torms end conditions of his Agreement end the 1etms and
conditions eontained in Seller’s Canfirmation or Acknowledgmens or any other
conflict, the terms and conditions contained in this Agreement, together wilh any
special provisions contained in Stller's proposal, iF any, shult control. By accepting
the Product, Buyer agrees to be bound by and comply with all 1erms and conditions
contained in this Agreement, including ony supplements thesetn, and alf
specifications ond other documeats eferred (o herein. Seller hereby rejects amy
purchase omder, ackmowledgement, counteroffer, other decument{s), or any othar
attempt by Buyer, which contsin terms and conditions that are different thon,

inconsistent with, or in oddiion to the lerms and conditions contained in this
Apgrcement.

DELIVERY AND TITLE. A). The parties agree that any sales tansactions ars
dezmed to have pccured in the siale, provinee, or location where Seller's Products
sre manufaciured. Delivery of Produets sholl be FOB Onigin unless otherwise npreed
1o in writing by both parties. Unless atherwise specified, al! work is 1o be packed in
nccordance with EPT's commercinl practices. Bayer shall arange for and pay oll
shipping and tansporiation eosis. Tis 10 snd rsk of lnss or domepe sholl pass 1o
Buyer upon delivery,  Seller shall deliver the Praducts in nceordance with ils
Confirmotion Motices or Ackmowledgements, or other mutuelly agreed upon
schedules.  Buyer recognizes thot LS. Government implementation of the Defense
Priorities and Allocation Sysiem (DPAS) may adversely impact the opreed upon
tchedule and such DPAS implementation will not be used 85 o basis {or defiull
Seller shall nat be responsible for faijure or delsy in, when such filure or delny is
due 10 any canee beyand Selles’s reasonable conrol, including bot not limited to, the
tensons set forth in Article 9, Foree Majeure below, In the event of any such delay,

Seller sholl have such wdditional Hime as veasonobly necessary to deliver the
Products,

EXPORT LAWS AND LICENSING. Buyer shall be respopsible for Gmely
ubtaining and muiniainisg any eguired government nuthorizations, including but aol
limited to, export or impart licenses, and shall provide such documentation to Seller
upon request.  The partizs shall assist esch other when such help & seasonshly
possible to arrange for export shipment. Seller shell not be Hable ifony suthordaton
of oy govermment is deloyed, desied, mvoked, msticted or not renewed, ond Buyer
shall not be relieved thereby of 75 abligations to pay Scller for the Products ordered
or any other charpes that ore Boyer’s obligation hereunder. Al shipments under this
Agreement shall at pll Hmes be subject o the export control Tnws, rles, repalakions,
and sy omendments theretn, of tie United States of Ametica. Buyer shall eomply
with all U5, export Inws, rules, regulations, snd ony amendments theretn, and
Internstional Tmific-in-Amns Regultotions (“TTAR™), and shall not moke any
disposition of U.8.A-origin Prmdocts purchased from Seller, by woy of trans-
shipment, Te-export, diversion or otherwise, other thon in and to the ultfmate country
of destination speciiied on Buyer's order or declored £s the country of wltimate
destination on Seller's invoices, except as said lsws mxf regulations may expressly
permit.  Buyer shall indemnify, d=fend and hold Seller harmless frvn any and all
clnims, losses, penaltizs or oiher domages that may result, ditectly or indirectly, fiom

Buyer's failure i comply with sny U.S. Isws, incloding but not Yimited 10 US.
export conivol laws.

CHANGES AND ASSIGNMENT Seller may, in Seller’s sole diseretion nnd
without Buyer's consent, male changes in the Poduets or in processes that do not
ffect form, fit or fancien. All other changes or nssignments require the prior
writtzn consent of bath perties.  However, Selter shall heve no obligation to meke
changes to eny Products previously delivered to Buyer. Seller may assign this
Agreement, in whole or in part (o any of its whaily owned subsidiaries, and may
ssign its account receivables, without Buyer's wiitten consent.

TALITY CONTRO PECTIO AND ACCEPTANCE_ _ OF
PRODUCTS. Seller gholl mermfactore sny.goods in aecordance with Seller's own
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quality control processes ond procedures, Buyer's inspection of goeds or services
covered under this Agreement or in Seller’s quotntion shall be made a§ the Buyer’s
fucitity and nt Buyer's expemse, Buyer shall notify Selier within thify (30)
tulendar days ofizr delivery of any dnmage, discrepancy, or nonconformity, other
than quantity, in the Products. Buyer’s filure to inspect or failure to imely notify
Seller of nny damage, discrzpancy, or nonconformity shall be deemed n waiver of
ony and all such clsims and shall elieve Seifer ffom its obligations ond any
liobility. Regardless, in the event that the Products do uot conform to the
requittments of this Agresment or o parchase prder nfizr finnl oceeptones, Scller's
sole obligation ond fishility, and Buyer's sole mmedy, sholl ke limited 1o the
provisions set forth in Article 11, Sller’s Warmaty, below.

DUANTTTY. Seller’s weights and quantity counts tken st the shipping point shall
govem. Buyer hersby waives any tlaims conceming weight or quantity cxcesses or

shortages, unless Buyer notifies Seller in writing of pny such discrepancy within ten
(100} calendar days after the date of delivery.

PAYMENT. Payment terms are net thirty (M) calendar days ffrom the date of
Seiler’s invoice. Payment terms are contingent on Buyer's satisfaclory eredit mting.

EXCUSABLE DELAYS (FORCE MAJEURE) Following the becunence of an
event, cittwmstance or condition beyond the reasomsble control of ether party,
including but oot limiled io, acls of Ged, actions by smy govemnment suthority,
eovermmental priorties, strike, work slowdown or other labor wemest, shortage of
supplies or mw moterals, fires, flopds, windstorms, explosions, wats, natum!
distsiers, wats, acts of terorism, ar sabolage, sither party shall have the right, by
writlen notice, to suspend work or make changes in delivery schedules for Seller’s
go0ds or services 1o be provided under this Agreement, withau! liobility to either
party. Seller shall promptly notify Buyer when on excusable deloy has pecurred or
when Seller reasonably believes that such the ocourrence of on excusuble delay is
inevitable. I the work suspension or any matenia) chonge in delivery schedule lasts
mert than ninety {50) calersdar days, either party may terninate this Apeement oran
individua) purchose arder for canveniznce withow liability by providing written

notice ta the ather pasty within two (2} business days afier the expimation of such
ninety {90 day p=riod.

SALES AND USE TAXES, Seller sholl only be responsible for the payment of
income taxes and pross rzceipt txes, if any. derived from the sale of its Products,
Buyer shall be sesponsible for the poyment of any and sl other taxes, including bt
not limited 1o snles txes, use Inxes, duties, licenses, fees, or other churges of ony
natuzz Jevied in connection with he sole, use and/or delivery of Products under this
Agreement  Upon Seller’s request, Buyer shell provide to Seller evidence of
exportation or other evidence of tax or duty exemption. ¥ Seller, for any reason,
pnys for ony mxes, dubizs, licenses, fess, or other charges for which Buyer is
responsible, Buyer shall promptly reimburse Seller for such payment, slong with ony

oiher expenses reloted thereto, upon reczipt of Selier's invoices. This provision shall
survive termination of tis Agresment.

SELLER'S WARRANTY. Seller warmnts thet, fiom the date of delivery and for a

period of tweive (12) months thereafler, the Products shall be fce fom defects in
maierisl and worlonanship, provided that Buyer gives notice 1o Seller of any such
defect within fiftzen {15) doys of discovering the defict and provides the Product to
Seller for Seller's inspection (o determine the volidity of the warmnty cleim. Seller's
obligation under this Wananty shall not epply to sny Product or port thereof, which:
{n) Buyer does nat property store, fnstsl), use, or maintsin; (b} Buyer modifies, other
than pursusnt o Sefles’s writizn opproval or instreetions, if any, or tubjests to testing
not npproved in writing by the Seller; {€) Buyer has subjecizd to any Ydnd of misuse,
detrimentnl exposure; {d) Buyer has used the Product in n manner that s inconsistent
with or beyord its intended purpose; or (&) has been involved in an eccident. Seller's
sole obligation and lighility under this Agreement shall be limited to the mpair or
replacement of the Produst, or the miund of the purchase price at the Szlier’s sale
option. The werranty period on the replacement part shall be the nnszpired portion
of the warranty on ths part being replaced. For Products that are used in space or in
lnunches, the wermnty pesiod ahall expire within the twelve (12) month perind stated
above, or upan Yaench of the end item, whichever is sooner. As used herein, the term
“launch™ means the start of the main engine ignition sequence of a lameh vehicle,
This Article sets forth the sole erd exclpsive mmedies for claims based upon defects
or nonconformity of the Products, whether the elaim is on contract, wemanty, tort
(tnchuding negligence), strict Wability, or otherwise. EXCEPT AS PROVIDED T
THIS ARTICLE, THE FOREGOING WARRANTIES ARE IN LIEU OF ALL
OTHER WARRANTIES, AND SELLER MAXES NO OTHER WARRANTIES

WHETHER WRITTEMN, ORAL, EXFPRESS, TMPLIED, DR STATUTORY,
INCLUDING BUT NOT LIMITED

TO, WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR PARTICULAR PURPOSE.
INDEPENDENTCONTRACTOR RELATIONSHTP Seller i en fndependent

contreetor in oll its opemtions mnd activities hersimder, The employees used by Seller
tn perform wark under this contract shall be zeller’s employess exclnsively without
ny relation whatsoever o Buyer, Each Party shall bz respomsible for eny costs or
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STANDARD TERMS AND CONDITIONS FOR THE
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expenses including atiomey's fees, all expenses of litigation and/or settlement, and
coutt costs, orising from any st or omission of such party, its officers, employees,
apents, suppliers, or subconbactors ol any Ber, in the pedformance of any of ils
obligations under this Agreement, provided, hawever, that EPT shall not be
responsible for any such cests or expense nrising fom any act or omission of Buyer
or Buyer's officers, employees, ogems, sappliers, or subcontmctors at nny lier.
Except o atherwise provided i xxx in no event shall cither party be Table to the

other for special, punitive, incidental, indirect, or consequential damages, including
without limitation, lost profit or revenue.

LIMITATION OF LIABILITY. The otal, cumulative Tinbility of Seller, including
its subcontractors or supplizrs, for ony and il claims, inchiding but not limited 10
clnims based on Selier's negligence of any degree, siict Hability, breoch of contraet,
warranty, paenls er otherwise, shall not exeeed the puschase price of the Product
which gives rise 0 the claim, and sny such Gability sholl terminate vpon the
expiradon of the womanty period. In o zvent shall Seller be liable for specinl,
. indirect, incidentnl. exemplary, punitive or consequential dombges including, but not
limited 10, loss of profils or revenus.  Buyer nssumes a1l tigks nnd liability resulting

from use of the Froducts purchased, whether used separalely or in combination with
other produets.

INTELLECTYAL PROPERTY RIGHTS. Seler shall setain sole and exclusive
ownership of ol intellectunl property rights in oll trade secrets, palents, proprietry
informotion, tnd other knowlzdge or information it hos created or scquired fom
third parties and hes used in this Contmet. Seller shall also retoin sole nnd exclusive
owncrship of ol intellectusl property in ol wade seercts, polents, propristory

infonmotion, mnd other knewledge or information that Seller generales in the
performance of this Controct,

Any informotion that Selfer discloses 1o Buyer in connection with n quotation,
propussl, or otherwize for the sale of goods or services covered by this Apreement,
shall be deemed the confidential and proprietasy information of the Seller and Buyer
shall acquire no right or license to Seller’s confidential or proprietsry infonnation,

Buyer shall meintain os shriclly confidential; all technicsl information, drawings,
sperifications, prolotypes, fisancial and economic dota, and other confidentind and
proprietaty infurmation that Selier moy disclose to Buyes in connectien with the
poods or gervices supplied under this Agreement, whether or nol identified as
confidentinl or propristary infarmation. Buyer shall not wse, ulilize, capy, disclose,
miseppropriate or dissemingte any such information without Seller’s weitten prior
congent, eneept as may legelly be required. Should Buyer be l=gally required to
disclose such informufiom, Boyer shell immediately nobify Seller and shall use ol
gvailable efforts (o msist such disclosure, or, if fuch resistance is unsweccesful, to
ohigin a protective order. Upon completion or lesmination of this Agreement, Buyer
shall promptly etum 1o Seller 811 confidential and propristary information, clessified
information, materisl, and copies thereof. The obligations of this clause sholl survive
the cancellation, iermination or completion of this Agreement or any mrchase order.

15. SELLER’S FROPERTY

A) Seller moy provide to Bayer certin items of sngible and intangible propery,
including ut not limited o, 1ols, equipment, machinery, materials, drawings,
specifications, comguler software, documents, information, data, or other intellectual
property of pieprietary information, which Seller may fumnish for the sole purpose of
Bssisting Buyer in performing its pbligations under this Agreement or under o
purchese order, or us the parties may otherwige agree in writing (“Seller’s Propery™).
All such Property sheli remain Seller's personal propenty. Al of Seller's Property
fumished tg Buyer shail be deemed to be propriemry property to Seller, whether or
not it is morked ns such with amy restrictive legend.

B) Buyer shall exercie the same care in maintining, storing and using Seller’s
Property ns it exercises with its own property, but in ne event shall Buyer exercise
less than ressoneble case with sespect lo ooy of Seller’s Property in Buyer's
possession, reosonohle wear md teor excepled.  Buyer shall not commingte Seller's
Property with Buyer's own property or that of a third party. Buyer shall insume
Selier’s Proparty in an smount equal to the replacement cost, and name Selleros oo
additional insured wnder such insuromce policy wilth eny Iosses payshls to Selfer,
Buyer shall not substitute eny property for Seller’s Property end shall not use Setler’s
Property sacept in fulfilling its obligations under this A greement. Seller may, for any
reason and upon reasonable rotice to Buyer, remove Selier’s Prperty from Buyer's
premices at mutully sgreeshle dales and times, nnd 6t Seller’s Expense. If Seller
requests, Buyer ehzll prepare such property for shipment and shall deliver it os Seller
" directs, ot Seller’s expense. Notwithstanding the foregoing, upon completion or
termination of this Agreement, Buyer shal! prompy retumn to Seller all of Seller's
Property in Buyer's possession.
C) Seller hereby grants Buyer a non-exclusive, non-lmnsferable fcense o use
Seller’s Propesty as set foith hewin. Buyer shall not use, wiilize, misuppropriste,

dipelose, .ar reproduce Seflar’s Property for any purpome, except that Buysr may
allow its contrectors o niiles Seller’s Property for the sole purpose of ensbling
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Buyer’s contractors o ossist Buyer in pecforming its obligations under this
Apreement ot as the partiss may otherwise agree in writing, but only en the condition
that Buyer's contractors agres in writing 1o the provisions of this Article. Scller may
lerminate this license with or without cause ot any time,

E} In the event Seller provides any of its Property to Buyer under o bailment or
cansignment orapgement, or sells any of its Property to Buyer, then Buyer hereby
grants io Sefler, and Seller hewhy reserves, n gecurity interest in such Selles's
Property, as well as nny replscements, imgmvements, substinstions. attachments, ond
ceessories thereto provided by Seiler, whether now existing or hemafer arising,
until Szlier receives payment in full Buyer sholl execute end deliver oll documents
that Seller may request to perfect, protzct, and maintain Selisr’s security interest.

BANKRUPTCY, INSOLYENCY, AND CESSATION.
A) Buyer shall provide ot feasy Bflzen {15) calender doys advance notice Io Sefler of
any of the following events involving or effecting Buyes or Buyer's parent, affiliates,
ar subsidiaries: (i) imminznt filing of o bankrupicy petition of any bype; (i)
declamtion that Buyer or Buyer's pareat, affilintes, or subsidinries hos or will become
bankrupt or insolvent, o7 unobiz to pay its debts as they beceme dues (i) proposed or
contemplated Hguidation, dissolution reeivership, or assignment for the benefit of
Buyer’s ereditors; or (iv) cessation of Buyer's business or Buyer's intent to cease 1o
do business, Effective upon the issuance of such natice, Buyer shall be dezmed in
default, nnd Seller may in Sellers sole discretion and notwilhstanding any other
provision of this Agreemen), immediately cancel this Agieement or any purchase
order without any liability, Buyer shull nonetheless be responsible Tor the poyment
of sny owtstanding balance and/or unpaid inveice ewed o Seiler For Products
deliversd 1o Buyer prinr In the issuance of such notice.

B) Notwithstanding the payment terms of Article &, Payment, sbave, Sclier may
require payment by cash an delivery (*C.0.D.") or cash in advance, 05 o condition
precedent for any future deliverizs: (i) that Seller chooses to muke to Buyer afier the
issupnee of the notice under Article 15(u), or (i) if Seller otherwise reascnably
believes 'in ils solo discregon that Buyer may fite for or consent to bankrupley.
become insolvenl or unable 1o pay its debs as they become dus, or ceose s
uperations. All other provisions of Asticle 10 shell nonetheless apply.

) Nowwithsianding 1he pryment terms of Article B, Payment, above, Seller may nlso
accelemie the payment terms by requining Buyer to moke poyment immediately for
Products delivered prior to eithers (7) the issusnce of the notice under Articlz 15(a),
or (i) the date when Setler formulotes iis balisf thot Buyer may fle for bankmipicy,
become insolvent or uneble to poy its debils os they become due, or cesse ils
nperations. Al other provisions of Article 8 shail nonetheless apply.

B) Nothing contained jn this Artiele 15 or elsewhere in this Agreement is intended to

ar ehofl Hmit or otherwise impair ooy right or remedy that Sefler moy have under
npplicable law.

1.5 GOVERNMENT CONTRACT AUDIT RIGHTS. Forany U.5. Government
contmact or subcontract, only a Liniled States Agency, such os the Defense Controct
Audit Agency (“DCAA™) shall be onthorized 1 perform assistance aodits conceming
finuncial and engineering recosds. Buyer ngrees, however, that the DCAA shall not
disclose to Buyer, and Buyer shall not aceept from the DCAA, oy of Seliess
proprictary information that the DEAA may obinin as o result of any assisance sudic

Seller, in its sole discrtion, shall hove the right to limit audits for all manufacturing
and quality pmocesses.

DISPUTE RESOLUTION. Any and all dispuies, controversies or cloims prising
under or reloting to any purchase orler ar breach, termination, or invalidstion under
this Agreement shall upon written notice, be referred In the respective representalives
for each party. The panies, thraugh their representetives nndfor genior management
shall conier in good faith to atiempt 1o sesalve the matter. If the parties are unable o
msolve e matter within o reasonoble amount of Gme, sither party may efer the
matter to sdministered medistion.  If the peries ere unable o flly rsolve the
ditputz or claim through medintion, then either party may file a lawsuit ia 1 court of

competanl jurisdiction, i accordance with Article 19, Goveming Law, Jurisdiction,
snd Venue, below,

NOTICES. Buyer shall provids Ssller with a contact person and address for all

rotifications that Sefler may send 1o Buyer under this Agreement, Buyer shall send
its notices to Seller to the following oddress:

Direstor of Contracts
EaglePicher Technologies, LLC
C& Porter Strests

Joplin, Missouri 64801

GOVERNING LAW, JURISDICTION, AND VENUE. The UM Convention of
Contracts ibr the Int=mational Sele of Goods (“CISG") shell not govem the rights
and obligations of the parties under this Agresment. Rather, this Agreement ghall be
mizrpreed, governed, constreed #nd enforced in eccordance with the laws of the
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State of Missouri, withowt regerd to ils conflicts of Taw principles. Buyer hemby
consents o the exclugive jerisdiction of the Sine of Missouri, and all litigation
maiters shal! be heard and determined by swte courts locaied in Jasper County,
Missouri or in ftdem! cousts Yocated in the Western Disteict aof Missouri. Buyer

waives any objection based on ack of persoant Jurisdiction: improper vanue or forum
nOT CONVENES.

1. GOVERNING LANGUAGE. This Agreement, and all oml comemunications,

wriings, documents and iechnical information shall be in and poverned by the
English Innguage.

22. NON-WAIVER. Szlier’s filure 1o either enfosce or exercise any right, privilepe, or

26,

27,

18.

legal remedy al any time, any pmovision conlsined i his Apreement or in o

Confirmation or Ackmawledgement, shall not be deemed a waiver of such provisiong
or right, remedy, or privilege.

3. SURVIVABILITY. i this Aprcement expires, is completed, or is terminoled,
Buyer shall not be refived of those obligations contsined in the following
provisions:

Applicable Laws

Export Control

Independent Contractor Relationship
Intelectue] Property

Release of Information

Werranty

. REMEDIES AND SET-OFF. Seller’s remedies are cumulative snd in additian
to all remedies et forth herein or otherwise availahle, either ot kaw or in equity.
Seller may exemise i remedies  sither individunily or cumuolatively.
Nowwithsinding any ather available mmedies, Seller may, at il option. set off
ony deliveries of Products to Buyer for the equivalent amount of any outstanding
balance endfor unpaid invoices that Buyer owes to Seller underc {r) this
Agreement or a purthnse arder, () any other seporate ngreement or purchasa

order(s) betwesn the parties, or () any claim, jndgment or other liability by
Seller ngainst Buyer.

SEVERABILITY, In the event that sny provision of this Agreement or in Seller's
Confirmation or Acknowledgement may be invalid, unfawfil or incapnbla of being

enforeed by a rule of low or public policy, all other provisions sholl, nonetheless,
remain in full force and effect.

TERMINATION FOR DEFAULT. Upon thirty (30} doys writlen notice 1o the
other party, either party may terminale this Agrecment for defoull, n whale or in
purt, if the other party fuits o comply with any material provisions of this Agreement
and if safd voncamplisnce is nat cured within soid thirty (30) day notice period, In
the event of default by Selier, Buyer shall nonetheless compensaie Seller for work
sctually completzd und for work in progress, 1T Buyer defiults, Seller may, in its
tole discretion and at anytime: (o) withhold deliveries and suspend performance; (b)

tontinne performance if Seller deems it reasanable to do so; or {€) place the Products

into sthrnpe. Seller shall submit invoices to Buyer for ulb cosis that Sefler incurs as v
tesult of Buyer’s defanlt. Buyer shall pramptly pay to Seller the smount set forth in
any uch invoice. Seller sholl be entitled to an extension of time for performance of
its obligations equaling the periad of time for Buyer's defoult, whether or not Seller
elects to suspend performance.

PUBLICITY. The Partits are permittzd to icsue an initis] news relenge, public
announcement, advertisement, or any other form of publication conceming e
Apgreement. Subsequent news rwleases, public announcements, ndvertizements, or any
other form of poblication conceming the Aprecment is enly permitied with the

advince written approval of the other Peity which shall not be unreasonebly
withheld.

INDEMNIFICATION, Both parties shafl defend, indemnify, and hold harmiess the
other end each other’s, nffiliales, agents, end customers fom any and all dnmopes,
liebilitizs, claime, losses, muils, legnl actions, investigatisns, or amy threst of the
same, end ey costs incusitd in connection therewith, inchuding but not Tmited o,
eltorney fees and litigation expenses, arising out of, or related @, » breach by sither
patty of this Agreement, or which may result in ey way from eny ocideat, Infury,
libel, or property damage by reeson off (=) any 2ct or omission by either party, its
ogents, employees, or subcontractors, exezpt 1o the extent thet the sccident, infury,
Yibel, or property damage is due solely mnd directly 1o the other's negligenes, or (b}
Either Parties® use of the Products in such 8 way thet constilntes or may constitute sn
infiingement of emy patent, twde seeret, trademark, serviee metk, copyright, or
reluted epplicetion, or other inteliectus] property or confidential and propristary
information infringement. Either party may, at it sole option: (i} tender ench claim
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1o the ather party o defend using legl counsel scceptable to the other party, ar (i)
defend such claim by rewining legal counset of the other pary's choosing and that
party thall reimbumse the oiher for ) costs of such defente, o either tose o)l purties
shall inderanify and hold the other barmless frem aad ogainst sl demapes adsg out
of or relating to such elaim. If any party tenders the defense of o tlaim ta the other
end that party sccepls such defense, then the other pamy sholb be conclusively
deemed to have ogreed that such claim is sabject to indemnification hereunder, ond
that that party has no claim or counterclaim against the other, all of which that party
shal) be deemed to hove waived. If 2 pany nssames e defense of s claim and
thereafler fails to vigomusly dafend such claim, the other party shall have the right,
at its opticn, o assume the defense of such cluim and both parties shall remain
ablipnted to indemaify the other hermunder. 1f o party pssumes the defense of o
tlaim, that party shall ot setile or compromise such claim withaut Seler's prior
written consent  Buyer shall ot all Gmes maintain sech genern] and ather Hability,
property damage, and emplayee liahility insurance in sufficient smovnts that will
protect Seller from any or all of the foregoing risks, and upon reguest Buyer shall
supply certificates of insurance 1o Seiler.

SECTION HEADINGS. Section hendings are for the conveniznee of the parties

only znd shall not be used 10 tonstruz or interpret the terms and conditions contained
herein,

ENTIRE AGREEMENT. This contmct, togelher with any purchass orders fssued
parsuanl to this contract, inchiding attochments and doeuments incorponted herein
by meference, constimles the enbire ngresment between Selier nnd Buyer, ond
mpersedes o)l prior  representstions,  agreements, and

understsmdings,
communications between Seller and Buyer.



