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MUTUAL  NONDISCLOSURE AGREEMENT

This Mutual Nondisclosure Agreement (this “Agreement”) dates as of October 1, 2004 is entered into between EaglePicher Technologies LLC, having its principal place of business at “C” and Porter Streets, Joplin, Missouri 64801 (“EaglePicher”) and Monterey Bay Aquarium Research Institute having its principal place of business at 7700 Sandholdt Road, Moss Landing, CA 95039 (“MBARI”).

WITNESSETH:
In consideration of the mutual covenants, terms and conditions hereinafter express, EaglePicher and MBARI agree as follows:

1. “Proprietary Information” with respect to a party hereto (the “Disclosing Party”) shall mean technical, business and financial information including, where appropriate and without limitation, any information, business and financial data, patent disclosures, patent applications, structures, models, techniques, processes, compositions, compounds, formulas, inventions, schematics, and apparatus relating to the same disclosed by the Disclosing Party to the other party hereto (the “Receiving Party”), or obtained by the Receiving Party through observations or examination of information, but only to the extent that such information is maintained as confidential or proprietary by the Disclosing Party and is marked or otherwise identified as confidential or proprietary when disclosed to the Receiving Party or, in the case of information given verbally, is identified as Proprietary to the Receiving Party at the time of such verbal disclosure to the Receiving Party.

2. MBARI agrees to disclose certain Proprietary Information to Eagle Picher, and Eagle Picher agrees to disclose certain Proprietary Information to MBARI.

3. The Receiving Party agrees that the Disclosing Party is the owner or licensee of the Proprietary Information.  The Receiving Party shall not use any of the Proprietary Information of the Disclosing Party at any time except for the purposes of evaluating the desirability of a mutually beneficial business relationship.  The Receiving Party shall not disclose any of the Proprietary Information other than on a need-to-know basis, as reasonably necessary for such evaluation, to its directors, officers, employees, attorneys, accountants, bankers, financial advisors or consultants who are bound by written agreements with the Receiving Party to maintain the Proprietary Information in confidence or who are otherwise under obligations of confidentiality to the Receiving Party (collectively, the “Representatives”).  The Receiving Party agrees to hold the Proprietary Information disclosed to it by the Disclosing Party in strict confidence and to take reasonable precautions to protect such Proprietary Information (including, without limitation, all precautions the Receiving Party employs with respect to its own Proprietary Information).

4. Notwithstanding anything to the contrary in this Agreement, the Receiving Party shall have no liability to the Disclosing Party for the use or disclosure of (i) such information as required by applicable law or regulation, provided that the Receiving Party shall give the Disclosing Party prompt written notice and sufficient opportunity to limit or contest such use or disclosure as provided in paragraph 5 hereof; or to request confidential treatment of the Proprietary Information; or (ii) such information as the Receiving Party can establish by written documentation to:

(a) have been publicly known prior to disclosure by the Disclosing Party of such information to the Receiving Party;

(b) have become publicly known without fault on the part of the Receiving party, subsequent to disclosure to the Disclosing Party of such information to the Receiving Party;

(c) have been received by the Receiving Party at any time from a source, other than the Disclosing Party, lawfully having possession of and the right to disclose such information;

(d) have been otherwise known by the Receiving Party prior to disclosure by the Disclosing Party to the Receiving Party of such information; or

(e) have been independently developed by the Receiving Party without use of such information.

5. If either party is required by any court or regulatory agency to disclose any Proprietary Information, pursuant to a valid order thereof, such party may disclose such Proprietary Information only if such party shall first have given the other party reasonable notice of such order so that such party may seek a protective order or similar relief with respect to the Proprietary Information required to be disclosed.

6. Neither party shall disclose, other than to its representatives on a need-to-know basis, the fact that discussions or negotiations are taking place concerning a possible transaction, or any of the terms, conditions or other facts with respect thereto (including the status thereof), except as required by applicable law or regulation.

7. Upon the request of the Disclosing Party, the Receiving Party shall promptly return all tangible items relating to Proprietary Information of the Disclosing Party, including all written materials, photographs, models, compounds, compositions and the like made available or supplied by the Disclosing Party to the Receiving Party, and all copies thereof.

8. This Agreement shall not be construed to grant any license or other rights except as specified herein.

9. The obligations of each party hereto shall continue for a period of five (5) years from the date of this Agreement.

10. This Agreement may not be assigned by either party hereto, whether by operation of law or otherwise, without the prior written consent of the other party.

11. Each Disclosing Party warrants that it believes that (i) it is the owner or licensee of its Proprietary Information and (ii) it has the right to enter into this Agreement without any breach of its obligations to others.  Each Disclosing Party makes no other warranty relating to the Proprietary Information and the use to be made thereof by the Receiving Party and disclaims all implied warranties.

12. This Agreement represents the entire agreement between the parties regarding the subject matter hereof and shall supersede all previous communications, representations, understandings and agreements, whether oral or written by and between the parties with respect to the Proprietary Information, whether heretofore or hereafter disclosed to the Receiving Party.

13. No change, modification, extension, termination or waiver of this Agreement, or any of the provisions herein contained shall be valid unless made in writing and signed by duly authorized representatives of the parties hereto.  If any provision of this Agreement is held to be illegal, invalid, or unenforceable under present or future state or federal laws or rules and regulations promulgated thereunder effective during the term hereof, such provision shall be fully severable, and this Agreement shall be construed and enforced as if such illegal, invalid or unenforceable provision had never comprised a part hereof, and the remaining provisions hereof shall remain in full force and effect and shall not be affected by the illegal, invalid or unenforceable provision or by its severance herefrom.  Furthermore, the parties hereto agree to negotiate in good faith to modify and amend this Agreement, so as to effect the original intent of the parties as closely as possible with respect to those provisions which were held to be illegal, invalid or unenforceable.

14. The Receiving Party’s evaluation of the Proprietary Information of the Disclosing Party shall be at its own risk.  The Receiving Party shall hold harmless and indemnify the Disclosing Party against any and all claims, judgments, costs, awards, expenses (including reasonable attorneys’ fees) and liabilities of every kind arising from any use made by the Receiving Party of such Proprietary Information.

15. Each Receiving Party acknowledges and agrees that due to the unique nature of the Disclosing Party’s Proprietary Information, there can be no adequate remedy at law for any breach of its obligations hereunder, that any such breach may allow the Receiving Party or third parties to unfairly compete with the Disclosing Party, and therefore, that upon any such breach or any threat thereof, the Disclosing Party shall be entitled to appropriate equitable relief in addition to whatever remedies it might have at law.  The Receiving Party will notify the Disclosing Party in writing immediately upon the occurrence of any such unauthorized release or other breach of which it is aware.

16. This Agreement shall be governed by and construed in accordance with the substantive laws of the State of Missouri without regard to the conflicts of law provisions thereof.

17. This Agreement may be executed in counterparts, each of which shall be deemed to be an original instrument, and all of which together will constitute one and the same Agreement.

18. This Agreement shall be binding upon and inure to the benefit of the successors and assigns of the parties hereto.

19. Any notices shall be given in writing to the addresses below or to such other addresses as the parties may from time to time specify, by personal delivery, certified mail with return receipt requested, or by nationally recognized overnight delivery service.

ACCEPTED AND AGREED TO:

EaglePicher Technologies LLC


Monterey Bay Aquarium Research Inst
                  

Name:
  





Name: Hans Thomas 

Title: ____________________________
Title: AUV Operations Supervisor
Date:






Date: October 1, 2004

Address: “C” and Porter Streets
 

Address:  7700 Sandholdt Road


     Joplin, MO  64801


     
     Moss Landing, CA 95039

 EaglePicher Technologies, LLC





Louis E. Lupo


Vice President and


General Manager


Eagle-Picher Technologies, LLC





4802-0047


(417) 623-8000





P.O. Box 47, Joplin, Missouri 64802-0047


(417) 623-8000





Eagle-Box 47, Joplin, Missouri 6Eagle-Picher Technologies, LLC





Louis E. Lupo


Vice President and


General Manager


Eagle-Picher Technologies, LLC





4802-0047


(417) 623-8000
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