
 

InterNiche Technologies, Inc.

SOFTWARE LICENSE AGREEMENT

embTCP

IMPORTANT! CAREFULLY READ ALL OF THE TERMS AND CONDITIONS OF THIS LICENSE BEFORE DOWNLOADING AND INSTALLING OR USING THIS SOFTWARE. BY

COMPLETING THE ON-LINE REGISTRATION FORM AND CLICKING ON THE BUTTON LABELLED "I AGREE", OR BY DOWNLOADING THIS SOFTWARE, YOU ARE CONSENTING

TO BE BOUND BY AND YOU BECOME A PARTY TO THIS LICENSE AGREEMENT AND THIS ACTION SHALL BE TAKEN AS YOUR CONSENT TO THESE TERMS AND CONDITIONS

This Software License Agreement (the "Agreement") is a binding, legal agreement between InterNiche Technologies, Inc. (hereinafter referred to as "InterNiche") and (i)

you, (ii) the business entity or other entity (if any) that you named in the acceptance box and (iii) anyone using the Licensed Software (as defined below) on behalf of

the named entity (hereinafter referred to as "Licensee").

This Agreement applies to the embTCP-K-1769 software module (the "Licensed Software") that is downloadable from the InterNiche or InterNiche distributor web site.

By providing your name, your email address, and the name of the business entity that is seeking to license the right to use this Licensed Software, you accept and

agree to all of the provisions contained in this Agreement. This Agreement is the sole and exclusive terms and conditions for the Licensed Software, and nothing else

gives you or any other person or entity any right to use, copy, modify or distribute the Licensed Software, in whole or in part. Except for the rights expressly granted

under this Agreement, InterNiche reserves all other rights in and to the Licensed Software. Using, copying, modifying or distributing Licensed Software is otherwise

prohibited by law if you do not accept this Agreement. InterNiche expressly rejects any terms and conditions of purchase (in purchase orders or otherwise) from you or

the above business entity in connection the Licensed Software. By downloading, installing, using, copying, modifying or distributing any part of the Licensed Software,

Licensee agrees and accepts this Agreement.

March 14, 2012

1. DEFINITIONS

In addition to other terms defined elsewhere in this Agreement, the following terms, when the first letter is capitalized, have the meanings set forth in this Section 1. All

definitions below shall apply both to their singular or plural forms, as the context may require.

"Designated Microprocessor" means the LPC 1769 microprocessor, designated by Licensee, prior to purchase of the Software License.

"Executable Binary Code" means computer programs that have been fully assembled or compiled (into Object Code) and linked into machine-readable and executable

binary form, which can be executed by a computer, but is not generally readable by humans without reverse assembly, reverse compiling or reverse engineering.

"Licensee Product" means any product made by or for the Licensee which incorporates a Designated Microprocessor.

"Licensed Software" means the name of the software module that is downloadable from the InterNiche or its distributor's web site for use with the Designated

Microprocessor, and any corrections or changes (if any) to the Licensed Software that InterNiche provides, in InterNiche's sole discretion, to Licensee hereunder.

"Microcontroller" means the LPC 1769 microcontroller designated as the Designated Microprocessor that is intended for use with the Licensed Software.

"Object Code" means computer programs assembled, compiled or converted to magnetic, optical, or electronic binary form or software media, which are readable or

usable by machines, but which are not generally readable by humans without decompiling or reverse engineering.

2. LIMITED LICENSE

Subject to the terms and conditions of this Agreement, InterNiche hereby grants and the Licensee hereby accepts a non-exclusive, worldwide, personal,

non-transferable license (the "License") under InterNiche's relevant copyrights, without the right to sublicense for the use of the accompanying binary software library,

in machine-readable form, together with accompanying documentation, solely on the Designated Microcontroler referenced in Section 1.

3. LICENSE RESTRICTIONS

3.1 Licensee is expressly prohibited from marketing or distributing the Licensed Software on a stand-alone basis, or for any purpose other than to operate in a Licensee

Product.

3.2 Licensee shall not, and shall not permit any third party to copy any portion of the Licensed Software.

3.3 Licensee shall not, and shall not permit any third party to modify or alter any portion of the Licensed Software.

3.4 Licensee shall not, and shall not permit any third party to reverse engineer, decompile or disassemble the Licensed Software.

3.5 The Licensed Software is licensed and not sold, and any and all references to "sale", "purchase" or "sold" of any Licensed Software shall be deemed to mean
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license, and no ownership or assignment of any intellectual property rights is intended nor shall be implied thereby.

3.6 Licensee acknowledges and agrees that InterNiche does not confer any license or other right, by implication, estoppel or otherwise, under any other intellectual

property rights of InterNiche. Notwithstanding anything to the contrary herein, no patent license, immunity or other patent right of any kind is granted under this

Agreement by InterNiche, or any of its affiliates, either directly or by implication, estoppel, or otherwise.

3.7 Licensee shall not remove or alter any copyright notices, proprietary information notices or restricted rights notices of InterNiche or its suppliers in any Licensed

Software as provided by InterNiche, and shall affix to any media containing a copy of any Licensed Software all such notices as were affixed to the original media of

such Licensed Software.

3.8 Notwithstanding anything to the contrary herein, this Agreement, including without limitation the Licenses granted in Section 2, shall not be construed as:

(a) Conferring any license or immunity, either directly or by implication, estoppel or otherwise to Licensee or any third party for the combination of any Licensed

Software with one or more other items (including items acquired from Licensee) even if such items have no substantial use other than as part of such combination.

(b) Conferring any license or right with respect to any trademark, trade or brand name, a corporate name of InterNiche or its affiliate(s) or suppliers, or any other name

or mark, or contraction abbreviation or simulation thereof.

(c) Imposing on InterNiche and/or its affiliate(s) or suppliers any obligation to furnish any manufacturing or technical information.

(d) Conferring any license or immunity, either directly or by implication, estoppel or otherwise to Licensee or any third party under any intellectual property rights of

InterNiche and/or its affiliates or suppliers covering a standard set by a standard setting body and/or agreed to between at least two companies.

4. OWNERSHIP RIGHTS

4.1 The Licensed Software is the sole and exclusive property of InterNiche. InterNiche retains all right, title and interest in and to the Licensed Software, including all of

its intellectual property rights related thereto and to each whole or partial copy thereof. The Licensee acquires no title, right or interest in the Licensed Software other

than the License expressly granted under Section 2 herein.

5. CONFIDENTIALITY

5.1 Licensee shall not, and shall not permit any one else to, reproduce, duplicate, or otherwise disclose, distribute or disseminate Confidential Information. Licensee

agrees to take all reasonable steps to prevent disclosure and unauthorized use of Confidential Information and to use no less than same degree of care that it uses with

respect to its own confidential information of similar kind or nature. Licensee shall promptly notify InterNiche of any unauthorized use or disclosure of any Confidential

Information.

5.2 Licensee's obligations of confidentiality under this Agreement shall not apply to information that Licensee can establish by dated documentation: (i) is or becomes

publicly known to the general public through no wrongful act or omission of Licensee; (ii) is known by Licensee prior to disclosure by InterNiche to Licensee; (iii) is

rightfully furnished to Licensee by a third party without restriction as to use or disclosure, and without breach of this Agreement by Licensee; (iv) is independently

developed by Licensee without the use of any Confidential Information.

5.3 Licensee agrees to indemnify InterNiche for any and all damages InterNiche may suffer as a result of the failure of Licensee to abide by the terms of this Section 5.

6. WARRANTY

6.1 Software. InterNiche warrants to Licensee for the benefit of Licensee and its customers that the Licensed Software, including improvements and bug fixes thereto,

updates and upgrades, and all media on which they are contained, when delivered to Licensee will have the functions and features and perform materially and

substantially as described in the Licensor documentation for such item in effect at the time of delivery, and upon delivery will be free of any virus, hidden program or

intentionally harmful or destructive mechanism.

6.2 Documentation. InterNiche warrants and represents that the documentation furnished to Licensee is sufficient to describe the complete functionality, features,

installation, operation, performance and use of the Licensed Software.

7. INDEMNIFICATION

7.1 Licensee shall indemnify and defend InterNiche against and shall hold InterNiche harmless from any damages or costs arising from or connected with Licensee's

breach of any provisions of Section 3 herein, and shall reimburse InterNiche for all costs incurred by it in defending any claim, demand, suit or proceeding regarding

such alleged infringement, use or breach.

8. TERMS AND TERMINATION

8.1 The "Term" of this Agreement shall commence on the date the Software is downloaded from the InterNiche or InterNiche distributor web site and shall continue in

effect unless terminated sooner as set forth herein.
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8.2 Either party may terminate this Agreement immediately upon written notice if the other Party materially breaches any provision of this Agreement and does not

cure such breach within thirty (30) days from written notice of such breach. InterNiche shall have the right to terminate this Agreement immediately if Licensee

breaches any of the provisions of this Agreement or if Licensee shall cease conducting business in the normal course, becomes insolvent, files for or is placed in

bankruptcy, or makes a general assignment for the benefit of creditors.

8.3 Licensee may terminate this Agreement anytime upon thirty (30) days prior written notice to InterNiche.

8.4 All Licenses granted to Licensee under this Agreement shall immediately end upon the termination of this Agreement.

8.5 Upon termination of this Agreement, Licensee shall immediately destroy all copies of Licensed Software and Confidential Information and notify InterNiche, in

writing, that all copies of the Software and Documentation have been deleted.

9. GENERAL

9.1 The provisions of Sections 3, 4, 5, 7, 8 and 9 shall survive the expiration or termination of this Agreement.

9.2 Licensee may not assign its rights or obligations under this Agreement without the prior written consent of InterNiche, and any purported assignment without such

consent shall have no force or effect. In the event Licensee desires to assign this Agreement to a successor in interest by merger or acquisition of its entire business,

Licensee shall obtain InterNiche's prior written approval, which approval shall not be unreasonably withheld. Subject to the foregoing, this Agreement shall bind and

inure to the benefit of the respective parties hereto and their successors and assigns. In the event of an assignment or attempted assignment by Licensee without

InterNiche's prior written approval, this Agreement shall immediately terminate.

9.3 All intellectual property rights pertaining to the Licensed Software and its documentation, and all ownership rights in and to such intellectual property rights,

Licensed Software and Documentation, shall remain solely and exclusively with InterNiche.

9.4 No rights or licenses are granted, or implied by estoppel or otherwise, under any intellectual property rights of InterNiche or any intellectual property residing in the

Licensed Software and Documentation, except for the limited Licenses under Section 2 herein.

9.5 Neither party is authorized to act for or on the behalf of the other party under this Agreement. Each party is an independent contractor, and no principal/agent or

partnership relationship is created between them by this Agreement.

9.6 All Licensed Software and Documentation are subject to United States export control laws and may be subject to foreign export and import control laws and

regulations. Licensee agrees to strictly comply with all applicable export laws and regulations, and, in particular, Licensee will not export or re-export the Licensed

Software without all required United States and foreign government licenses, approvals, or waivers.

9.7 The Licensed Software is provided with restrictive rights. The Licensed Software is proprietary, commercial software developed at private expense. The Licensed

Software is a commercial item consisting of "commercial computer software" and "commercial computer software documentation" as defined in 40 C.F.R. 2.101 of the

United States Code of Federal Regulations ("C.F.R."). If the Licensed Software is acquired for use by the U.S. Government, then pursuant to 48 C.F.R. 12.212 and 48

C.F.R. 227.7202 as applicable, the U.S. Government end users acquire only the sublicensed rights set forth in Section 2 herein and their use, duplication and disclosure

of the Licensed Software is subject to the restrictions of this Agreement. The Licensed Software is also a "commercial item" as that term is defined in 48 C.F.R. 52.244.

9.8 Licensee acknowledges that a breach of this Agreement may cause irreparable damage for which recovery of money damages would be inadequate, and that in

addition to any and all remedies available at law and equity, InterNiche shall be entitled to seek injunctive relief to protect its rights under this Agreement.

9.9 In the event any proceeding or lawsuit is brought by either Party in connection with this Agreement, the prevailing Party in such proceeding or lawsuit shall be

entitled to receive its costs for such action, including its reasonable attorneys' fees and expert witness fees.

9.10 Each Party acknowledges and agrees that this Agreement does not confer any rights to use any of the other Party's names, trademarks, or logos for any reason,

including but not limited to, in connection with it advertising, publicity or other marketing activities.

9.11 No failure or delay by either Party to enforce or take advantage of any provision or right under this Agreement shall constitute a subsequent waiver of that

provision or right, nor shall it be deemed to be a waiver of any of the other terms and conditions of this Agreement.

9.12 This Agreement shall be governed by and interpreted in accordance with the laws of the State of California, without regard to provisions concerning conflicts of

law. The United Nations Convention on Contracts for the International Sale of Goods shall not apply to this Agreement.

9.13 Each Party agrees to comply with all applicable United States laws in performing under this Agreement.

9.14 All notices or communications to be given under this Agreement shall be by email to the person named in the purchase registration.

If to InterNiche: Licensing@iNiche.com

                               page 3 / 4



 

9.15 In the event that any provision of this Agreement is prohibited by any law governing its construction, performance or enforcement, such provision shall be

ineffective to the extent of such prohibition without invalidating thereby any of the remaining provisions of the Agreement.

March 14, 2012
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