

MBARI/MARS CABLE PROJECT PROPOSED PROCEDURES TO RESOLVE ISSUES CAUSED BY CABLE SNAGS BY COMMERCIAL FISHERMEN.
[6.29.05 DRAFT INCLUDING COMMENTS FROM STATE AGENCIES, and further comments by Dwight Sanders]  
MBARI will adopt the following procedures to address the possibility of MARS Cable snags by commercial fishermen:
1.  MBARI shall distribute to any fisherman licensed to trawl in the Project Area, written documentation indicating the “as-built” cable coordinates and cable burial depths as is reasonably necessary to show the accurate position and depth of the Cable.  Such information shall also be filed with the Office of the Moss Landing Harbor Master, with MBARI, and with the Monterey Bay National Marine Sanctuary, and available on request from MBARI.  The documentation of the “as built” cable coordinates shall be available upon the commencement of term of the lease between the California State Lands Commission and MBARI.  


2.  MBARI shall, no later than the commencement date of its Lease with the California Sate Lands Commission, provide necessary information to NOAA so  navigational charts and aids could accurately show the location and depth of the Cable. This information will also be supplied to the U.S. Coast Guard via a Notice to Mariners.
3.  MBARI shall be available to meet with ACSF and the licensed trawlers within 20 days after their written request for such a meeting, quarterly during first year of operation; and every 6 months during the following year; and thereafter once annually.  The meetings shall take place at a location in Monterey County, California selected by ACSF, to exchange information and to address any administrative or other issues which have arisen in connection with the Cable. 

4.  MBARI shall maintain its existing fully-staffed 24 hour telephone hotline and shall disseminate the hotline telephone number, in writing, to any fisherman licensed to trawl in the Project area.  If a fisherman believes he or she has snagged the Cable, he or she shall immediately notify MBARI, through the 24-hour hotline, of the location of the vessel by GPS coordinates at the time of the probable snag.  If, due to serious adverse weather conditions or other emergency conditions, the fisherman is unable immediately to contact MBARI, he or she shall note the time and location of the suspected or actual snag and shall thereafter provide notice to MBARI of the actual or suspected Cable snag or injury as soon as the emergency conditions have abated.   MBARI will provide any of its findings on damage to the Cable on request to the fisherman involved, within 10 days after MBARI obtains such findings. 

5.  If, after notice to MBARI on MBARI’s hotline, of the suspected or actual snag of, or other damage to, the Cable, and at MBARI’s direction, a fisherman immediately sacrifices any trawling gear which snags the Cable, MBARI would pay one hundred percent (100%) of the actual reasonable replacement cost of the sacrificed gear and the wholesale market value at the fisherman’s port of destination, of any catch sacrificed with the gear.

6.  MBARI’s payment for the sacrificed gear and catch would be made within ten (10) days after MBARI was provided written documentation of the replacement costs of the gear and the value of the lost catch, with certification on the Claim Form set out in Exhibit A to this document, that the claim for payment is being made by the owner of the sacrificed gear and catch.

7.  MBARI would release all claims against any fisherman licensed to trawl in the Cable/Project area who, while using reasonable care, snagged the Cable, if the fisherman immediately notifies MBARI of the snag or other contact with the Cable and cuts loose their gear, as directed by MBARI, to prevent further damage to the Cable.  MBARI would also refrain from taking any administrative, legal, or other action to sanction and/or recover damages against fishermen who notify MBARI of a probable snag on MBARI’s hotline and who are directed by MBARI to cut loose their gear to prevent further damage to the Cable.   

8.  MBARI will agree to submit any dispute over reimbursement for lost gear or catch to mediation by a mediator mutually selected by the parties, and if the dispute is not resolved by mediation, then MBARI would agree to submit the dispute to binding arbitration before an arbitrator selected by mutual agreement of the parties, or if the parties cannot agree, then selected in accordance with California Arbitration Act then in effect (Code. Civ. Pro. Sec.1280, et. seq.).  MBARI would agree to pay half the costs of any mediation.  MBARI would agree to any arbitration costs and attorneys fees being awarded by the arbitrator to the prevailing party in the arbitration.
9.  If, after the Permit is issued, MBARI enters into an agreement with ACSF or the trawlers licensed to fish in the Project area, such agreement shall contain a provision that, in the event of a conflict between the terms of said agreement and the lease between MBARI and the California State Lands Commission, the terms of the Lease shall govern; and in the event of a conflict between the terms of said agreement and any Permit related to the Project and issued to MBARI or its representatives, the terms of the Permit shall govern.
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