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	October 21, 2005


DRAFT  October 21, 2005
Michael Rodriquez, Esq.

Meyers Nave

555 12th Street, Suite 1500

Oakland, CA  94607 



Re:  Moss Landing Harbor District/MBARI Application for Construction 

       Permit
Dear Mr. Rodriquez:
This follows up on our telephone conference of October 6, 2005 regarding Monterey Bay Aquarium Research Institute’s (“MBARI”) application for a construction permit from the Moss Landing Harbor District (“District”) for the MARS Cable project.

We appreciate your suggestions on the issues of concern to the Board.  To address those issues, we sent the enclosed letter to Linda McIntyre, District General Manager, with copies to the Board members, outlining MBARI’s efforts with the Alliance of Communities for Sustainable Fisheries (“ACSF”) to reach a written Fishermen’s Agreement.  Additionally we outlined MBARI’s cooperative efforts with the State Lands Commission and the California Coastal Commission, each of which placed specific special conditions on their permits to protect the fishermen. 
When we spoke we stated that there were legal issues we felt needed to be raised to preserve those arguments for the benefit of MBARI.  You expressed concern that raising the legal issues before the Board at the hearing could cause further delay if the Board asked you to research the issues.  Therefore, we are writing you directly to preserve these arguments for the record.  Should the Board refuse to issue MBARI a construction permit, based on the lack of a written Fishermen’s Agreement, then we submit that such action would violate the law as set forth below.

  It is our position that it is neither appropriate nor legal for the Harbor District Board to condition MBARI’S permit on there being a written agreement with ACSF or the fishermen ACSF purports to represent.  
Unburied Cable Beyond District’s Jurisdiction

The District lacks the authority to require a written fishermen’s agreement as a permit condition, because the District has no jurisdiction or control over the ungranted tide and submerged lands where the “unburied” portion of the cable will be laid. (8 Ops. Atty. Gen. 60 (1946)).

Pursuant to the grant from the State Lands Commission, the District has jurisdiction only over the mouth of the harbor channel and approximately 2,000 feet from the ordinary high water mark, seaward due west, as shown on the map attached hereto as Exhibit D.  The MARS Cable is completely buried at all points within the area subject to the District’s jurisdiction.  The only location at which the fishing industry could come into contact with the MARS research cable is many miles out to sea, well beyond the District’s property and thus in areas outside the District’s jurisdiction.  

Thus there is no basis on which the District could legitimately require MBARI to have a written agreement to protect the fishermen as part of a construction permit to bury the Cable under the harbor channel.

There is No Nexus to Require a Written Agreement  

While MBARI is making a good faith effort to negotiate a written agreement with the fishermen, the District cannot condition MBARI’s permit on a written agreement.  It is well settled that a governmental agency’s exactions and conditions must be reasonably related to and provide a nexus with the impacts which may occur as a result of the approval of the project.  Nollan v. California Coastal Commission, 4 83 U.S. 825 (1987); Erlich v. City of Culver City, 12 Cal.4th 854 (1996) [Exaction can be a non-possessory interest and still be an invalid taking]; Dolan v. City of Tigard, 512 U.S. 374 (1994).  

In this case, MBARI seeks a construction permit from the District to bury the MARS Cable completely under the sea floor at the harbor channel entrance.  The MARS Cable cannot possibly be snagged by fishermen at that location.  Accordingly, there is no nexus between requiring MBARI to enter into an agreement to protect the fishermen with regard to the “unburied” portion of the Cable and any potential damage to the Cable, when, in fact, the Cable is buried the entire distance that it traverses the District’s land.  
We hope the District Board will move forward and approve the permit at its November 10th meeting.  If it does not, MBARI will suffer damages caused by the delay, which would be a consequence of the Board acting beyond its authority by predicating permit approval on a written fisherman’s agreement.  That would leave MBARI little choice but to protect its interests by an appropriate legal proceeding.  We trust that this will not become necessary and that the Board will approve MBARI’s application on November 10.  
Thank you for your assistance with regard to this matter. 
    Sincerely,

NOLAND, HAMERLY, ETIENNE & HOSS
A Professional Corporation

Stephen W. Pearson
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