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	October 21, 2005


Ms. Linda McIntrye, General Manager

Moss Landing Harbor District

7881 Sandholdt Road

Moss Landing, CA 95039

Re:
MBARI MARS Cable Project
Dear Ms. McIntrye:
We represent Monterey Bay Aquarium Research Institute (“MBARI”).  We send this letter in connection with the Moss Landing Harbor District’s (“District”) hearing on MBARI’s application for a construction permit to bury the MARS Cable under the harbor channel.  No portion of the cable within the harbor channel area or under District’s jurisdiction will be exposed or above the surface of the sea floor.

It is our understanding that the District Board, at its meeting of September 29, 2005 continued the hearing on MBARI’s permit to obtain additional information regarding the status of an agreement between MBARI and the fishermen represented by the Alliance of Communities for Sustainable Fisheries (“ACSF”).  
Efforts at Reaching Agreement with Commercial Fishing Industry
For over a year, MBARI has extensive communication with Ms. Fosmark or the lawyer representing ACSF regarding a Fishermen’s Agreement.  Most recently representatives of MBARI and ACSF have met on October 13, 2005 and have made additional progress in their discussions.  
  In addition, MBARI has worked diligently with all governmental agencies having jurisdiction over its proposed research cable, to assure that the commercial fishing industry’s stated concerns are fully addressed. The efforts by MBARI to address the industry’s concerns and MBARI’s agreement to permit conditions are reflected in the conditions of approval which are a part of the permits issued by the various governmental agencies.  

As a result of MBARI’s efforts, on September 9, 2005, ACSF’s lawyer wrote a letter stating that the permit conditions agreed to by MBARI and placed on the project by the various permitting agencies were sufficiently detailed, so that ACSF and its members did not appear at the recent Coastal Commission hearing at which the MARS Cable project was unanimously approved. 
No Written Fisherman’s Agreement Required by any Agency
Ms. Fosmark’s email of Tuesday, September 27, 2005, presented at the District’s September 29, 2005 Board meeting, incorrectly states that the State Lands Commission and the California Coastal Commission required a written agreement between MBARI, ACSF and commercial fishermen as a condition of issuance of permit by the CCC and the execution of a lease with the SLC.  In fact, neither agency required a written agreement between MBARI and ACSF or its constituents.  Instead, both agencies, with MBARI’s full concurrence, inserted substantial and numerous conditions on the Cable project specifically to protect commercial fishing in the Project Area.

The State Lands Commission lease conditions of approval are attached as Exhibit A.  (See in particular Condition 18 (a)-(h)).
The California Coastal Commission conditions of approval are attached as Exhibit B. (See in particular Conditions 15-18)  

As you can also see in Exhibits A and B, neither agency required a written agreement between MBARI and the fishing industry.  

Cable Completely Buried Within District’s Jurisdiction

Pursuant to the original 1947 grant from the State Lands Commission, the District has jurisdiction over the mouth of the harbor channel and approximately 2,000 feet from the ordinary high water mark, seaward due west. The MARS Cable will be completely buried at all points within the District’s jurisdiction.  The only location at which the fishing industry could come into contact with the MARS research cable is many miles out to sea, well beyond the District’s property and thus in areas outside the District’s jurisdiction.  The MARS Cable cannot possibly be snagged by fishermen at any point within the District’s jurisdiction.   
MBARI Will Suffer Damages if the District Permit is Delayed

MBARI is on a very tight timeline and construction of the MARS Cable must begin very soon.  At this point, all permits have been received from various agencies including State Lands Commission, the Coastal Commission, and the Corp of Engineers.  It is expected that Monterey County will issue its permit shortly.  The only matter holding up MBARI’s moving forward with the project, as scheduled, is the District’s action on a construction permit.   

While MBARI will continue its good faith efforts with representatives from the ACSF to finalize a written agreement, it is MBARI’s position that the failure to have an agreement cannot be a basis for the District to decline to approve the requested construction permit.

MBARI will suffer significant damages if it is unable to begin construction of its projects on or about ___________.  We therefore urge your District’s Board to approve the MBARI permit at its November 10, 2005 meeting.  

Please let me know if you, or any of your Board members, need additional information prior to the November 10th meeting.  

Thank you in advance for your consideration of this matter.
    


   Sincerely,

NOLAND, HAMERLY, ETIENNE & HOSS
A Professional Corporation

Stephen W. Pearson


Enclosures

cc:  District Board Members

       Michael Rodriquez, District Counsel
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