MBARI Communication with Fishing Community

Summer 2003. MBARI held a meeting with representatives from the CSLC, MBNMS, CCC, Moss Landing Harbor District, and Kathy Fosmark, representing the fishermen. Ms. Fosmark arrived at the meeting with an attorney from Lombardo and Giles who the fishermen had retained to represent their interests. The purpose of the meeting was to provide an introduction to the MARS cable project and to determine what steps needed to be taken to initiate permitting.

July 8, 2004: Marcia McNutt met with Kathy Fosmark of the Moss Landing Fisherman's Association and co-chair of the Alliance of Communities for Sustainable Fisheries (ACSF). Ms. Fosmark, who informed us that she has been chosen to represent the local fishermen's associations for the purpose of reaching an agreement, presented a first draft that was patterned exactly after the commercial cable agreements, specifically the Tyco agreement. After consultation with the National Science Foundation, the sponsor of the MARS project, it became apparent that there were aspects of that agreement that could not legally be supported on government funds, such as setting up a “fishing improvement fund” which could be used for the fishermen to lobbying the US Government. Furthermore, many aspects of the agreement appeared to be predicated on the assumption that there would be revenue from the installation of the cable that could be used to fund fishing improvement projects of interest to the fishermen and the cost of a committee to administer that fund. (See letter on page 3.)

August 16, 2004: In order to clear up some of these misconceptions concerning the nature and purpose of the MARS cable, in August 2004, we sent Kathy Fosmark a brief "preamble" stating some of the general goals and objectives of MARS and the agreement that we hoped all would agree to in advance to discussing any detailed provisions. (See email and preamble starting on page 6.)

September 7, 2004: Marcia contacted Ms. Fosmark via email to follow up on the previous email, as we had not received any response from Ms. Fosmark. (See email on page 9.) 

September 9, 2004: Ms. Fosmark responded explaining that the fishermen were in the middle of fishing season and they had not had time to review the preamble. She stated she would contact us again after September 17. (See email on page 9.)

October 29, 2004: Marcia contacted Ms. Fosmark via email, as we had not heard back from her. Marcia inquired about rumors we had heard about private negotiations with the trawling fleet and attempted to start a dialog on negotiations. (See email on page 10.) 

October 31, 2004: Ms. Fosmark responded that she was “unable to work on this at this time.” She indicated that she was unhappy with the preamble MBARI supplied, and that she already offered an agreement for discussion. (See email on page 11.)

November 1, 2004: Marcia responded to Ms. Fosmark’s email to explain the difference between a scientific or non-commercial cable installation and a commercial cable (legal limitations due to funding, no revenue from the cable, etc). Marcia asked that Ms. Fosmark contact her when she was next available. (See email on page 12.) 

January 2005: Marcia contact Ms. Fosmark via telephone. She indicated that the local fishermen’s associations were going to meet the following week to consider the agreement for the MARS cable, and that she would follow up to let us know what issues they needed addressed. We did not hear anything further from her or from anyone else representing the fishing associations until we received a letter on March 31, 2005 from James “Bud” Walsh, the attorney that ACSF has hired to represent them.

Please see the remaining pages for the correspondence mentioned above.

Alliance of Communities for Sustainable Fisheries

P O Box 1309, Carmel Valley, CA 93924 (831) 659-2838

July 9, 2004

Marcia K. McNutt, President and CEO

Monterey Bay Aquarium Research Institute

7700 Sandholdt Road

Moss Landing, CA 95039-0628

Dear Marcia, 

RE:  MARS Cable

Our organization, the Alliance for Communities for Sustainable Fisheries (ACSF), has been organized to represent the economic, social, and cultural interests of the recreational and commercial fishing industry in the geographic region from Port San Luis (Avila Beach) to Pillar Point Harbor in San Mateo County.  As the name implies, we are committed to the preservation of sustainable fisheries and link fishing activity with the greater communities that support that industry.  Resolutions supporting the efforts of the ACSF have been adopted by the City Councils of Monterey and Morro Bay, by the elected Commissions of the San Mateo County, Moss Landing and Port San Luis Harbor Districts, and the Santa Cruz Port District.
Thank you for meeting with me on July 8, 2004 to discuss the proposed MARS cable-project. 

Fishing groups appreciate your cooperative approach in working toward developing a process for consideration. The commercial fishing representatives would like to work with you leading to a formal agreement addressing concerns of the fishing industry regarding the instillation of the MARS Undersea Cable project, ongoing financial effects, and reasonable ability to fish over the cable. I did call the Oregon Fishermen’s Cable Committee to inquire on your question of how often do fishermen hang up on a cable.  The Chairman said, for the Bandon Oregon area, twice and gear was cut and replaced by the company as required if they hang up within the area. 

The cost of a trawl net of $35,000 - $40, 000 was reimbursed.  

Because all commercial fishermen concerns were not addressed in our meeting and I submitted a draft of proposals agreed by the fishermen that would allow the process to occur that will require funding appropriate documents and addressing elements we have put together a core group willing to work with MBARI. However, to continue our work, we must form a committee as mentioned in our meeting, to address, review, and confirm understandings in an agreement with the parties concerned.

We suggested a ten-member committee of representatives from the three commercial ports in the Monterey Bay Sanctuary and MBARI understanding that the goal is to negotiate a formal agreement. You asked if the committee could be larger. Twelve members would be acceptable, six fishermen and six MBARI representatives. Committee members from the fishing industry will be compensated $50.00 per hour up to a maximum of $500 per day plus reasonable travel expenses.  They will meet twice per year and more often if necessary.  During the term of the committee we ask that MBARI contribute $50,000 annually to each port of each year to the Undersea Cable Committee for administrative costs.

Understanding, fishermen need legal services we ask that MBARI make a payment in the amount of $10,000 so fishermen can review the proposed agreement. During the term of the Agreement, we ask MBARI to contribute $200,000 annually to a Fisheries Enhancement Fund for the three ports.  The 2004 contribution is contingent upon receipt in 2004, of those permits and authorizations required commerce construction activities. Milestones and required administrative funds are listed in our Draft Memorandum.  

Commercial fishermen signatory to the process must be registered shipowners.  The agreement will not become affective until 90% of the trawl fishermen affected in the area have signed. Gear sacrificed to prevent damage to the cable and cost of replacement procedure is in the Draft along with a 24 hour hotline. We ask that the cable route, written and in data format be provided to the fishermen by MBARI and ROV surveys be done every 18-24 months be made available on video tape to the Committee or in the case of a meteorological event or two gear claims in the area within a year.  

Section 17 – 20 terms and obligations in the event of a dispute.  

This agreement will provide protection for the cable and make it possible for fishermen to operate within the area and.  I recommend there be a no trawl buffer at least ¼ mile around the area of the node and where it is known that the cable cannot be buried.  Fishermen recommended this area be appropriated as a Marine Protected Area. I mentioned that I will provide information on other cable activities, facilitate an agreement and in return for assurances and commitments by MBARI will write a letter of support in cooperation ensuring such governmental issue of any permits required. The purpose of the proposed Agreement and the support letter, providing written notification will no longer require an Environmental Impact Report for this project.  The Agreement shall not be effective until approved by State, Federal, and Districts permitting agencies. 

This overview addressing certain California commercial fishing interests is intended to help enter into an agreement of responsibilities. I await your reply at your earliest convenience and will answer any questions.                 

Best regards,
Sincerely,

Kathy Fosmark



        Mike Ricketts

Co-Chair, ACSF                                               Co-Chair, ACSF

(831) 3735238

Supporting Associations & Organizations


Pacific Coast Federation of Fishermen’s Association

Port San Luis Commercial Fishermen’s Association

Morro Bay Commercial Fishermen’s Association

Monterey Commercial Fishermen’s Association

Fishermen’s Association of Moss Landing

Santa Cruz Commercial Fishermen’s Marketing Association

Half Moon Bay Fishermen’s Marketing Association

Fishermen’s Alliance

Western Fishboat Owners Association

Ventura County Commercial Fishermen’s Association

Federation of Independent Seafood Harvesters

Golden Gate Fishermen's Association

Port San Luis Harbor District

City of Morro Bay Harbor

City of Monterey Harbor

Moss Landing Harbor District

Santa Cruz Port District

Pillar Pt. Harbor, San Mateo County Harbor District

Enclosure: one

Cc: 
Michelle M. Brown, Environmental Scientist State Lands Commission

                
Stephen L. Jenkins, State Lands Commission



Linda McIntyre, Manager Moss Landing Harbor District



Holly Price, Manager Monterey Bay National Marine Sanctuary 



Vicki A. Hill, Environmental Planning Associates 

From: McNutt, Marcia

Sent: Monday, August 16, 2004 11:56 AM

To: 'SwordsTuna@aol.com'

Cc: Peter Phibbs (E-mail); Steve Hillyard (E-mail); Raybould, Keith; Bellingham, James; Massion, Gene; Allen, Mandy

Subject: RE: MARS cable proposal 

Dear Kathy:

Attached please find a brief "preamble" that might be a useful starting point for working out the details of an agreement between MBARI, as the cable operator, and the fishermen's associations in Monterey Bay. This preamble was suggested by Peter Phibbs, who is the project manager for the NEPTUNE-Canada scientific cabled observatory. This preamble helps to get the issues on the table that the agreement then needs to address. 

I know that in a previous email you were very concerned about fees for lawyers. I am hoping that we can get much accomplished before we involve lawyers on either side, as many of the issues are community issues rather than legal issues.

Please let me know what you think about this preamble.

Best wishes,

Marcia

********************************************************* 

Dr. Marcia K. McNutt 

President and CEO 

Monterey Bay Aquarium Research Institute 

7700 Sandholdt Road 

Moss Landing, CA 95039 

(831) 775-1814 (phone) 

(831) 775-1647 (fax) 

mcnutt@mbari.org 

www.mbari.org 

************************************************************

Please see next page for the preamble Marcia offered as a starting point.

Preamble:

National Science Foundation (NSF) has provided funding to the Monterey Bay Aquarium Research Institute (MBARI) to design, manufacture and install the Monterey Accelerated Research System (MARS) adjacent to the Monterey Canyon in the Monterey Bay National Marine Sanctuary (MBNMS) to allow real-time, continuous, long-term monitoring of conditions beneath the surface of the bay.

The goals of the MBNMS include to provide authority for comprehensive and coordinated conservation and management of these marine areas, and activities affecting them, in a manner which complements existing regulatory authorities, and to support, promote, and coordinate scientific research on, and long-term monitoring of, the resources of these marine areas.
The mission of MBARI is to achieve and maintain a position as a world center for advanced research and education in ocean science and technology, and to do so through the development of better instruments, systems, and methods for scientific research in the deep waters of the ocean.

The Fishermen's Association of Moss Landing, the Santa Cruz Commercial Fishermen’s Association and the Monterey Commercial Fishermen’s Association represent the commercial fishing interest in the ports of Santa Cruz, Moss Landing and Monterey (the Commercial Fishermen’s Associations (CFAs)). The Alliance of Communities for Sustainable Fisheries (ACSF) has been selected by the CFAs to jointly represent their interests in considering the MARS project. The goals of the CFAs include the initiation of a rational and science based discussion on Marine Protected Areas, mindful of the need to conserve and manage fish resources on a sustainable basis, and to protect marine habitats and ecosystems and the fisheries that depend on these fish resources. The mission of the ACSF is to develop an objective evaluation of the reasons for, feasibility of, alternatives to, and potential results of any marine protected area that restricts extractive activities, in order to provide recommendations to California Department of Fish and Game (CDF&G), Monterey Bay National Marine Sanctuary and its Stakeholder Advisory Council (SAC), and the Pacific Fishery Management Council.

Whereas permits and/or agreement will be required from local, state and federal agencies including the California State Lands Commission (the CEQA lead agency), the California Coastal Commission, the US Army Corps of Engineers, Moss Landing Harbor District, and MBNMS (the NEQA lead agency) prior to the deployment of MARS

Recognizing that MBARI and the CFAs have an eighteen year history of cooperative use of the sea and seabed in Monterey Bay

Acknowledging that MARS, when installed, will be subject to International or Federal Law, specifically, the 1884 International Convention for Protection of Submarine Cables, the 1958 Geneva Convention on the High Seas , the 1982 United Nations Convention on Law of the Sea and the Submarine Cable Act 47 U.S.C. § 21 et seq. or any other laws/regulations which apply to general maritime law,  the installation/operation of submarine cables, and fishing activity in their vicinity.

Agreeing that MARS is a cable to further scientific understanding of the oceans, and as such is entirely different from many other submarine cable projects including, specifically, submarine telecommunications cable projects

Acknowledging that MARS generates no commercial revenue and, to the contrary, is to be operated for the broader benefit of the public and will be a cash drain for its owner

Therefore, MBARI and the ACSF (henceforth the Parties) agree as follows: 

That the MARS project will be considered, for the purposes of this Agreement, as two parts. The first part, the cable from the beach to the “Node” where the instrument attachment points are located (the Cable); the second part, the node, the cabling to the instruments and the instruments (the Observatory) 

That, where seabed conditions permit, the Cable will be buried to within 200 metres of the Node sufficiently that impact on commercial fishing from the Cable will be minimized

That the CFAs will assist MBARI, using their member’s existing knowledge of the area, to maximize the scientific return from the project while minimizing disruption to commercial fishing activities.

That some or all of the Observatory area will not be compatible with some types of commercial fishing gear.

In a message dated 9/7/2004 11:23:59 AM Pacific Standard Time, mcnutt@mbari.org writes:

  Subj: Any comments on the preamble? 

  Date: 9/7/2004 11:23:59 AM Pacific Standard Time

  From: mcnutt@mbari.org

  To: SwordsTuna@aol.com

  Sent from the Internet 

Did you get it? If not, I can send it again. Once we agree on the preamble, we can start looking at the details of the agreement.

  Marcia

  *********************************************************

  Dr. Marcia K. McNutt

  President and CEO

  Monterey Bay Aquarium Research Institute

  7700 Sandholdt Road

  Moss Landing, CA 95039

  (831) 775-1814 (phone)

  (831) 775-1647 (fax)

  mcnutt@mbari.org 

  www.mbari.org

  ************************************************************

-----Original Message-----

From: SwordsTuna@aol.com [mailto:SwordsTuna@aol.com]

Sent: Thursday, September 09, 2004 9:23 PM

To: mcnutt@mbari.org

Subject: Re: Any comments on the preamble?

Marcia: So sorry I haven't replied, and did receive your email. However, because it is the middle of fishing season, and fishermen who must be involved are gone, we are making arrangements to look over your preamble. I will be in San Diego until September 17th

and will know more after that time. Thank you, all the best, Kathy

In a message dated 10/29/2004 1:17:24 PM Pacific Standard Time, mcnutt@mbari.org writes:

  Subj: FW: Any comments on the preamble? 

  Date: 10/29/2004 1:17:24 PM Pacific Standard Time

  From: mcnutt@mbari.org

  To: SwordsTuna@aol.com

  CC: linda.mcintyre@starband.net, BrownM@slc.ca.gov, amccombs@coastal.ca.gov, vicki_hill@comcast.net, keith@mbari.org

  Sent from the Internet 

  Dear Kathy:

  I'm still hoping to make some progress on an agreement re: the MARS cable. I have heard rumors of some private negotiations with the trawling fleet, and suspect that this might be the source of the silence from the fishing community. This potential private buyout of some of the trawling fleet, as well as the developing State program to set up a network of MPAs, are certainly much bigger issues that have a huge impact on your community. I can certainly understand if there is some reluctance to put any effort into a MARS agreement when so much else is happening that might render any MARS agreement out of date even before MARS is installed.

  But if this is the case, I am wondering if there might be something easy we could do in the short term that would not preclude any terms or provisions being voided or renegotiated if either the trawl buyout or MPA network come to happen. On the science side, we really do think it important that we have an agreement in place to indemnify the fishing community from liability from damages to the MARS cable as long as there was no ill intent, and we would like to set up a program to expeditiously replace lost gear that inadvertently became entangled in our observatory. I hope that we can agree on at least that much, and get something moving.

  Hope all is well with you and that you've had a good season.

  Best wishes,

  Marcia

  ********************************************************* 

  Dr. Marcia K. McNutt 

  President and CEO 

  Monterey Bay Aquarium Research Institute 

  7700 Sandholdt Road 

  Moss Landing, CA 95039 

  (831) 775-1814 (phone) 

  (831) 775-1647 (fax) 

  mcnutt@mbari.org 

  www.mbari.org 

  ************************************************************

-----Original Message-----

From: SwordsTuna@aol.com [mailto:SwordsTuna@aol.com]

Sent: Sunday, October 31, 2004 8:43 AM

To: mcnutt@mbari.org

Cc: linda.mcintyre@starband.net; BrownM@slc.ca.gov; amccombs@coastal.ca.gov; vicki_hill@comcast.net; keith@mbari.org

Subject: Re: FW: Any comments on the preamble?

Dear Marcia: I am unable to work on this at this time.  I spent many hours already and provided an agreement for discussion.  This agreement was patterned after others that were signed by other cable users. Because you opposed our attorney of choice and our agreement.  I advised the fishermen to get a new attorney. However, as I mentioned before without funds it is hard to say what more we can do. I do know that the preamble is one-sided and doesn't address the needs.  There was a federal buyout of trawl permits.  However, fisheries that ocurr inside three miles are not involved. I will be out of town from November 1 to November 5 at meetings in Portland.  I will be out of town in Seattle from November 7 to the 12th. I can be reached all other times at my local number. (831) 373-5238

Kathy

-----Original Message-----

From: McNutt, Marcia 

Sent: Monday, November 01, 2004 8:25 AM

To: 'SwordsTuna@aol.com'; McNutt, Marcia

Cc: linda.mcintyre@starband.net; BrownM@slc.ca.gov; amccombs@coastal.ca.gov; vicki_hill@comcast.net; Raybould, Keith

Subject: RE: FW: Any comments on the preamble?

Dear Kathy:

I am sure that both parties are approaching these negotiations from different starting points. The fishing community would like to see something patterned after

the Oregon cable agreements, but frankly there is absolutely NO precedent for these sorts of terms being granted for cables installed for the purposes of scientific research or other non-commercial uses. Here is some background.

A number of cables have been installed by the Navy for studying sound in the sea. The Navy, as a federally funded body, has not and cannot sign a agreement patterned after the Oregon agreement. I have already explained to you the legal problems for the federal government with the terms of the draft agreement you provided, because we have similar issues with our funding coming from the National Science Foundation.

Probably the situation most relevant to the MARS observatory is the LEO-15 observatory offshore New Jersey. The NJ Department of Environmental Protection that was leading the permitting on the state side (the entire observatory is in state waters, unlike our case) insisted that the LEO-15 proponents (Rutgers University) reach agreement with the fishing community. Initially, the fishing community put up the Oregon cable agreement as a model. But for the same reasons we are facing here (legal limitations, no revenue from the cable, etc.) that sort of agreement couldn't be signed. Instead, the fishermen wrote a letter to the NJ DEP supporting LEO-15 because they were granted indemnity from inadvertent damage to the cable and were given all of the data from the observatory in real time. (I don't recall if there was a program to replace lost gear, but in any case we are offering that as well.) As a result, there ensued very good relations between Rutgers and the fishing community, such that Rutgers got very involved in supporting the fishermen on issues such as quotas because they had the hard scientific data to back up what the fishermen were claiming from their years of experience. Furthermore, Rutgers was able to support the fishing community in their negotiations with a commercial cable company the subsequently laid a telecommunications cable that landed in New Jersey. The details of the agreement were not made public, but the word is that the agreement was very favorable to the fishermen. The fishermen appreciated the support of Rutgers and the fact that the terms of the agreement for the scientific cable were not used as a precedent for negotiating with the cable company.

The latest scientific cable to be installed in the Martha's Vineyard Observatory in Massachusetts. Again, substantial permitting was required, as well as negotiations with the fishing community, which was supportive on account of the value of the real time data. No Oregon-type agreement was signed. Both MVO and LEO-15 are up and running with no problems. The fishermen are some of the most frequent users of the data from these observatories (along with boaters, surfers, and other recreational users).

In none of these cases was research money diverted to hiring lawyers for fishermen or for the researchers, for that matter.

The entire purpose of the preamble I sent you was exactly to set up this distinction between a scientific cable and a commerical cable. It is an important distinction on account of the different source of funds, purpose, and revenue model. Making these differences clear is important for both us and for the fishermen, so that this agreement is not viewed as an alternative that a commerical cable company could insist you use as a model. If you think that the preamble is "one sided", then please suggest additional words. Frankly, after receiving your email on September 9 saying that you would get back to me with feedback on the preamble, I am very concerned to hear in November that you seem to be walking away from this discussion because we cannot sign your draft agreement.

Please do call me when you are next in town.

Thanks.

Safe travels.

Marcia

********************************************************* 

Dr. Marcia K. McNutt 

President and CEO 

Monterey Bay Aquarium Research Institute 

7700 Sandholdt Road 

Moss Landing, CA 95039 

(831) 775-1814 (phone) 

(831) 775-1647 (fax) 

mcnutt@mbari.org 

www.mbari.org 

************************************************************
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