New issue regarding MBARI MARS cable project
October 5, 2005


We were not aware of any controversy surrounding the MARS project until the Moss Landing Harbor District (MLHD) meeting held on September 28, 2005 to discuss issuance of a permit from MLHD for the project. Despite repeated inquiries to the Harbor District in the months prior to the meeting, we were given no warning that an issue existed. 

The MLHD Board President informed MBARI representatives that his constituents, the local fishermen, were unhappy because a Fishing Agreement was not yet in place between MBARI and the Alliance of Communities for Sustainable Fisheries (ACSF).  This surprised us because the CCC and SLC have already written into our permit and lease conditions to protect fishermen’s interests in case they came into contact with the MARS cable (please see conditions of SLC lease below).  However, the President and the rest of the MLHD Board showed very strong support for the fishermen and directed MBARI to meet with fishermen to negotiate an agreement. He stated that the Board would revisit the issue at their next meeting in November.  As it was always MBARI’s intention to finalize the agreement, we do not believe this is a serious concern, and we are trying to set up a meeting with Kathy Fosmark this week.

We would like to add that we have been negotiating over the last several months to reach an agreement with the ACSF, and on 9th Sept, Bud Walsh, the ACSF attorney, sent us a letter indicating that we are at a point where there is a general basis for negotiating a final written agreement, and that MBARI should contact Ms. Fosmark directly to arrange such a meeting (see attached letter).  So we should be very close to an agreement.

Therefore, we don’t believe there is any real issue, or at least there shouldn’t be.

California State Lands Commission Lease Conditions 
for MARS Project (as related to commercial fishing industry)

18.
To prevent or minimize losses to commercial fishermen licensed to operate in Monterey Bay that may occur if fishing gear is damaged by, or lost on, the authorized improvements, the Lessee shall:

a) Within 90 calendar days of acceptance by the Lessee of the work as complete by the contractor, Lessee shall distribute to any fisherman legally authorized to trawl in the Lease Premises such written documentation indicating the "as-built" Cable coordinates and Cable burial depths as are reasonably necessary to show the accurate position and depth of the Cable. Such documentation shall also be filed with the Office of the Moss Landing Harbor Master, with Monterey Bay Accelerated Research Institute, with the Monterey Bay National Marine Sanctuary office in Monterey, California, and with the California Department of Fish and Game, Marine Region Headquarters in Monterey, California. Such documentation shall also be made available from Lessee on request;

b) Within 90 calendar days after Lessee's final acceptance of the Project as complete, Lessee shall provide necessary information to NOAA so navigational charts and aids can accurately show the location and depth of the Cable. Lessee shall supply the same information to the U.S. Coast Guard by a Local Notice to Mariners;

c) Lessee shall meet once with the designated representative(s) of the Alliance of Communities for Sustainable Fisheries (ACSF) and trawlers legally authorized to fish in the Lease Premises, prior to installation to coordinate Lessee and commercial fishing activities to avoid navigational and spatial conflicts, and to discuss operational issues to include, but not be limited to, fishing procedures to be followed in the vicinity of the Cable, and coordination between fishermen and Lessee research and service activities. Lessee shall participate in a similar meeting within three months after Lessee's final acceptance of the Project as complete, and thereafter, quarterly for the remainder of the first year of Cable operation, every six months during the second year, and thereafter at least once annually. The meetings shall take place at a time and location in Monterey County, California selected by ACSF and convenient to fishermen, to exchange information and to address any administrative or other issues which have arisen in connection with the Cable. Lessee shall designate a Fisheries Liaison ("Liaison") to coordinate with licensed fishermen for the same purposes on an ongoing basis throughout the Lease term;

d) Lessee shall maintain its existing, fully-staffed 24-hour telephone hotline and shall provide the hotline telephone number and the name of the Liaison, in writing, to any fisherman licensed to trawl in the Lease Premises and to any other party who requests such information. Lessee shall also provide its hotline number to NOAA for inclusion in the Notice to Pilots. Should Lessee's hotline number or Liaison change, Lessee shall provide its new number to those persons and entities listed in this sub-paragraph (d) and in sub-paragraphs (a) and (c) immediately above. If a fisherman believes he or she has snagged or damaged the Cable, he or she shall immediately notify Lessee, through Lessee's 24-hour hotline, of the location of his or her vessel by GPS coordinates at the time of the actual or suspected snag or damage. If, due to serious adverse weather conditions or other emergency conditions, the fisherman is unable to immediately contact Lessee, he or she shall note the date, time and location of the actual or suspected snag, and shall thereafter provide notice to Lessee of the actual or suspected Cable snag or injury as soon as the emergency conditions have abated. Lessee will, pursuant to the provisions of Paragraph 20(e), immediately investigate the report and provide its findings on damage to the Cable, on written request, to the fisherman involved, within 10 days after Lessee obtains such findings. Such documentation shall also be made available from Lessee on request;

e) After notice by a fisherman legally authorized to trawl in the Lease Premises to Lessee on Lessee's hotline, of a suspected or actual snag of, or other damage to, the Cable, and if, at Lessee's direction, the fisherman immediately sacrifices trawling gear which snags the Cable, Lessee will pay one hundred percent (100%) of actual reasonable retail replacement cost of gear comparable to the sacrificed gear, or the reasonable cost to repair any damaged gear, and the wholesale market value, at the fisherman's port of destination, of any catch lost with the gear. The Liaison will consult with the designated representative(s) of the ACSF and may consult with other licensed fishermen regarding any submitted claim. Lessee is not required by this Lease to pay claims unless Lessee is notified on its hotline number by fisherman within 24 hours of any actual or suspected Cable snag or damage;

f) Lessee's payment for damaged or sacrificed gear and lost catch will be made as soon as possible but no later than ten (10) days after Lessee has been provided written documentation, including invoices or bids for the replacement cost of the gear or the reasonable cost to repair the gear, and the wholesale market value of the lost catch with certification of a claim form that the claim for payment is being made by the owner of the sacrificed or damaged gear;

g) Lessee will release all claims against any fisherman legally authorized to trawl in the Lease Premises who, while using reasonable care, snags the Cable, if the fisherman immediately notifies Lessee of the snag or other contact with the Cable on Lessee's hotline and cuts loose his or her gear, as directed by Lessee, to prevent further damage to the Cable. Lessee will also refrain from taking any administrative, legal, or other action to sanction and/or recover damages against a fisherman who notifies Lessee of a probable snag or damage on Lessee's hotline and who is directed by Lessee to cut loose his or her gear to prevent further damage to the Cable. Lessee is not required by this Lease to release claims for Cable damage or refrain from taking administrative or legal action against a fisherman who damages the Cable, unless Lessee is notified on its hotline number by the fisherman within 24 hours of any actual or suspected snag or damage.

h) Lessee will agree to submit, no later than 30 days after a dispute arises, any dispute with a fisherman legally authorized to trawl in the Lease Premises over reimbursement for lost or damaged gear or lost catch to mediation by a mediator mutually selected by the parties. As used in this provision, the term mediator includes any individual deemed to be independent by the parties and may include, for example, a representative of a committee associated with any other West Coast Cable. Lessee will agree to pay half the costs of any mediation. If the dispute is not resolved by mediation within 30 days, Lessee will agree to submit the dispute to binding arbitration before a single arbitrator selected by mutual agreement of the parties, or if the parties cannot agree, then selected in accordance with the California Arbitration Act then in effect (Code. Civ. Proc. § 1280, et. seq.), with said arbitration to occur no later that 60 days after the dispute arose. Lessee will also agree that the arbitrator will be authorized to award any arbitration costs and attorneys' fees incurred in the arbitration to the prevailing party in the arbitration as a part of the arbitrator's award.
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