Fishing Agreement References for the MARS Cable Project

Below is a summary of existing references related to Fishing Agreement requirements for the MARS Cabled Observatory project. The Monterey Bay National Marine Sanctuary and the California State Lands Commission are serving as co-lead agencies in the EIR/EIS process. 

Monterey Bay National Marine Sanctuary (MBNMS)

Application Guidelines:

MBNMS established a set of guidelines for applying to install a fiber optic cable within Sanctuary boundaries. MBARI used these guidelines to compile application information for MARS. Three questions are specific to commercial/recreational fishing operations:

1.  In order to assess the potential impacts on recreational fishing, provide landing-specific data on current recreational fishing operations within the project area, including the number of recreational charter vessels, number of launches per year, type and amount of catch and its contribution to the regional economy, and the season of the each recreational fishery.  

2.  Provide landing-specific information on the estimated area and time of commercial fishing exclusion due to the presence of project vessels.  Define the area that will be excluded from commercial and/or recreational fishing and other vessels during construction, operation, and maintenance.  Identify any measures that have been incorporated into the project description to minimize impacts on the fishing industry. Identify how and when notice of project operations will be given to fishermen.

3.  Document all contact with the local fishing industry and any concerns/issues raised by fishing interests.

In a 2003 meeting, Bill Douros, MBNMS Superintendent, informed Marcia McNutt that MBARI will need to have agreements with the fishermen, in advance, on any exclusions, etc. The exclusions will cover what the fishermen cannot do during installation and post-installation (e.g., if they would need to avoid trawling in certain areas).

MBARI’s response regarding exclusion zones has changed over the course of the project. Currently, we have stated that we are not requesting long-term exclusions. We will most likely need temporary exclusions (7–10 days) during installation, during which time MBARI can offer to use fishing boats to keep other boats out of the area, thereby lessening the economic impact during that time.

Regulatory Requirements:

According to the Notice of Intent (NOI) to prepare an Environmental Impact Statement (EIS), the Sanctuary is required to assess these impacts pursuant to National Environmental Policy Act (NEPA), the Council on Environmental Quality (CEQ) implementing regulations (40 CFR Parts 1500–1508), and NOAA Administrative Order 216-6.

The primary regulations governing management of the MBNMS are described in the United States Code of Federal Regulations, Title 15, Part 922. While I could not locate any specific language in this document regarding fisheries in the Sanctuary, Section 922.2 lists one of the goals of the program as follows:

“Facilitate to the extent compatible with the primary objective of resource protection, all public and private uses of the resources of these marine areas not prohibited pursuant to other authorities.”

California State Lands Commission (CSLC)

EIR/EIS Guidelines:

On October 20, 2004, CSLC released a document titled, “MARS Significance Criteria,” which details the conditions required to consider an impact significant in the EIR/EIS document. Below is an excerpt:

COMMERCIAL AND RECREATIONAL FISHERIES

Significance Criteria

A commercial and recreational fishing impact is considered significant if any of the following apply: 

· Long-term (more than one year) interference with 5 percent or more of documented commercial or recreational fishing vessel operators in the project area;

· Long-term (more than one year) exclusion from 5 percent or more of fishing areas that have historically been important to the local commercial and recreational fishing industries;

· Economic loss, as described in Section 15131 of the State CEQA Guidelines, of 5 percent or more of catch (averaged over the preceding five year period) over the long term (more than one year) to the local commercial and recreational fishing industries; or

· Short-term impacts (of the types described in each of the above criteria) to 10 percent or more of the local commercial and recreational fishing industries during one season.  For example, interference with 10 percent or more of documented commercial or recreational fishing vessel operators in the project area.

The draft EIR/EIS (to be released in early March) will state if any significance has been determined, but according to these criteria, it does not appear that this will be the case, particularly if we are not requesting any exclusion zones. 

Regulatory Requirements:
As mentioned above, CSLC is serving as a co-lead agency with the MBNMS. CSLC’s role is to ensure compliance under the California Environmental Quality Act (CEQA) via the Environmental Impact Report (EIR) (Title 14 California Code of Regulations). As with NEPA and Title 15 above, I found nothing specific to fishing regulations in this document. However, requirements include evaluation of public use of resources and examination of concerns raised by the public during the scoping process.

California Coastal Commission (CCC)

Regulatory Requirements:
In previous cable installation projects, the CCC has required a Fishing Agreement prior to issuing a permit. They site the following regulation from the California Coastal Act (Chapter 3, Article 4) as justification:

Section 30234.5 Economic, commercial, and recreational importance of fishing 

The economic, commercial, and recreational importance of fishing activities shall be recognized and protected. 

(Added by Ch. 802, Stats. 1991.)

Comments from Ecology and Environment, Inc. (E & E)

MBARI has contracted with E & E to assist in permitting with other agencies for the MARS project. E & E has had extensive experience writing EIR/EIS documents and seeking permits for other cable installation projects. They have only seen the CCC and CSLC require fishing agreements prior to permitting. They believe that CSLC defers to CCC, as CSLC always refers to CCC’s requirements (Coastal Act). They have never seen a County or other agency (such as the US Army Corps of Engineers) require an agreement. 

Submitted by: Mandy Allen, 2/7/05
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