

This Agreement, effective ____________, is between Monterey Bay Aquarium Research Institute ("Customer"), having an office at 7700 Sandholdt Road, Moss Landing, CA 95039-9644 and Environmental Crossings Inc (“Contractor”) 868 Robinwood Court, Transverse City, MI 49686.

II.
CUSTOMER AND CONTRACTOR ADMINISTRATIVE CONTACTS

	MBARI Contracts Manager:  Keith Raybould
	Environmental Crossings Inc Project Manager

	
	

	MBARI Technical Representative: 
	

	
	

	
	

	
	

	Tel. No.
	831 775 1828
	Tel. No.
	

	Fax No.
	831 775 1620
	Fax No.
	


In consideration of the mutual obligations assumed under this Agreement, CONTRACTOR and Customer agree to the Terms and Conditions attached hereto and incorporated by reference and represent that this Agreement is executed by duly authorized representatives as of the dates below.

	AGREED BY:
	
	

	
	
	CONTRACTOR, INC.

	By: 
	
	
	By: 
	

	Name:
	
	
	Name:
	

	Title:
	
	
	Title:
	

	Date:
	
	
	Date:
	


TERMS AND CONDITIONS

1. Effective Date; Term.  

3. (a) This Agreement shall be effective as of the date first above written (the "Effective Date"), and shall continue in full force and effect until the Services have been completed or the Agreement has been terminated in accordance with section 9 hereof, whichever first occurs.

2. Services; Deliverables.  

a) Contractor will perform the following work, referred to in this Contract hereafter as the “Work”.

b) Hold a pre-construction meeting with personnel from MBARI and local and environmental agencies at MBARI.

c) Attend an environmental training session conducted by the Environmental Monitor required by the permitting agencies.

d) Prepare, deliver to MBARI and implement during execution of the Work, a Drilling Fluid and Monitoring and Remediation Plan, Appendix A.

e) Prepare, deliver to MBARI, and implement during execution of the Work if appropriate, Contingency Abandonment Plan (CAP) Appendix B.

f) Prepare, deliver to MBARI, and follow during execution of the Work, Health and Safety Plan (HSP), Appendix C.

g) Prepare, deliver to MBARI, and follow during execution of the Work, a Work Execution Plan, Appendix D.

h) Mobilize and demobilize Contractor equipment and personnel to and from the job site

i) Prepare the entry pit and perform the HDD.  Contractor shall provide all necessary equipment and personnel to perform the HDD to meet the requirements in Appendix E “Requirements for HDD”.  The proposed MARS HDD Route and Direction is shown in Appendix G.
j) Contractor will haul and dispose of all drill fluids and cuttings.

k) Contractor will provide all materials to perform the Work including the 3.75inch ID milled drill pipe, flange and adapter acceptable to Alcatel together with Tide Flex valve coupling installed on exit end of drill pipe.

l) Contractor shall provide all erosion control necessary for the Work.

m) Contractor shall provide all marine support including equipment, divers and boat. 

n) At the end of the operation Contractor shall remove all protective equipment and materials, as well as any deadman weight and restore the site to the same condition as prior to the operation.  The entry pit will not be filled-in with soil, but must have all drilling related fluids, cuttings, and additives removed. 

o) Contractor shall provide the documentation outlined in Appendix F.

3. Price.

a) Customer shall pay Contractor $402,777.00 (four hundred and two thousand, seven hundred and seventy seven dollars) for performing the Work.

b) Except as provided otherwise this contract, all expenses (including without limitation, expenses related to overhead, travel, transportation, taxes, duties, fees, salaries, sub-contracts, subsistence, offices, plant, facilities, furnishings, equipment, materials, supplies, utilities, insurance, shipping, word processing, document production, and other similar items and supplies) incurred in performing the work are included in the Contract price.

c) Contractor has budgeted one-day weather standby time for drilling operations only. Since an exact construction time frame has not been established, we cannot get a historical feel for sea state conditions at time of construction. Any standby for drilling AFTER one day of standby will be charged at the standby rate in item 3 of General Conditions.

d) A standby rate of $12,500.00 per day (10-hour day) for the drilling crew and $4,600.00 per day (8-hour day) for the marine subcontractors applies to all delays and work stoppages, which arise through no fault of Contractor.

e) No decompression chamber is included in the contract price assuming all diver work will be performed in water depths no greater than 50 foot.  If a decompression chamber is needed, Customer will re-imbursed Contractor for direct costs of the decompression chamber.

4. Payment Terms.

a) Contractor shall submit an invoice to MBARI for full payment after acceptance of field work.  MBARI will pay Contractor within 30 days of receiving the invoice.  

b) Invoiced amount is payable by either electronic funds transfer (EFT) or by mail to the following location(s):

EFT Address:

Account Number:  


Bank Name & Address:

ABA Routing Number:


Bank Address:


Bank Contact:



Telephone:



Fax:




Email:  

Mailing Address:

5. Late payment of Invoice. 

a) If Customer fails to pay the total amount of an invoice within thirty (30) days of the date of such invoice, interest compounded at the rate of one and a half percent (1.5%) per month shall thereafter be added to all amounts unpaid and outstanding. 

6. Liquidated Damages

a) Contractor shall pay Customer 2% of Contract Price for each week of delay in completion of the HDD Work (completion date is defined as the date when the HDD pipe is ready to allow the start of pulling the marine cable into the HDD pipe) up to a maximum of 10% of Contract Price.  

b) The start date for calculating liquidated damages will be 8 weeks after MBARI provides written notification to Contractor to start work.  Delays caused by circumstances entirely out of the control of Contractor shall delay the start date of the calculation of liquidated damages by an equitable duration.

c) Liquidated damages will be deducted from the final Contractor invoice.

7. Schedule or Work

a) Site work shall not start till all necessary permits are in hand.

b) After receiving written notification from MBARI to proceed with the installation, contractor shall mobilize and start work on the site within 4 weeks of the notification.

c) Contractor shall complete all site work within 3 weeks of receiving written notification from MBARI to proceed with the installation.

d) Contractor has scheduled the Work based on 12 hours per day and seven (7) days per week, but if conditions warrant, Contractor reserves the right to work as necessary to safeguard the project or the downhole equipment.

8. Responsibilities and Resources to be Provided by  MBARI.
a)  MBARI shall provide, maintain and make available to Contractor, at Customer’s expense and in a timely manner, the resources described in this section. 

b) MBARI will obtain all necessary permits, licenses and permission from all authorities and private landowners prior to commencement of work.

c) MBARI will provide suitable work site and access for trucking Contractor equipment to job site including mats, if required. 

d) MBARI shall provide fresh water to within 300 feet of the job site. 

e) MBARI shall be responsible for handling and disposing of contaminated soils or water encountered in the borehole during the drilling operation.

.

f) MBARI shall provide any security on site, if required.

9. MBARI Contract Manager and Technical Representative

a) MBARI will designate a MBARI MARS Contract Manager who will be responsible for execution of the contract and will be the principal point of contact between Contractor and MBARI. .  The MBARI MARS Contract Manager is the only person authorized to approve changes to this contract.  The MBARI MARS Contract Manager may designate a Technical Representative to act on behalf of MBARI for purposes of providing direction to Contractor related to technical aspects of this contract.  In no event shall MBARI be bound by any understanding, agreement, modification, change order, or other matter deviating from the provisions of this contract unless formalized by appropriate written contractual documents executed by the MBARI Contracts Manager. 

b) Technical direction by the Technical Representative is only valid if (i) it does not consist of a new assignment of work, and does not change the express terms, conditions or specifications of this contract and (ii) it does not constitute a basis for any increase in the contract price. In the event that any direction provided by the Technical Representative is interpreted by Contractor to fall within the exceptions in this paragraph, Contractor shall not implement such direction, but shall instead immediately notify the MBARI MARS Contract Manager in writing of such interpretation. On receiving such notification, the MBARI MARS Contract Manager, shall do one of the following (i) direct Contractor to implement the change (ii) if the implementation causes a change in the cost of the contract, MBARI will promptly (providing Contractor provides adequate justification and information detailed below) issue a change order and adjust the Contract price accordingly or (iii) MBARI may direct Contractor not to implement the change.

10. Change Orders.  

(a) MBARI may at any time issue a Change Order that may change the Work being performed under this contact.  Prior to MBARI issuing a Change Order, upon request, Contractor shall furnish a price breakdown itemized as required by the MBARI MARS Contracts Manager.  The breakdown shall be sufficiently detailed to permit a clear understanding of the cost, including all materials, labor, equipment, subcontracts, overhead, profit and other costs.  Any work claimed for subcontracts shall be supported by a similar price breakdown.  At no time shall Contractor perform any work that requires an increase in price of the Contract before receiving a written change order from the MBARI MARS Contract Manager.

11. Sub Contracts.  

(a) Contractor may only utilize subcontracts with the prior written approval of the MBARI MARS Contracts Manager. 

12. Indemnification and Insurance.  

Include MBARI requirements here for indemnification and insurance

13. Permits. 

a) MBARI will be responsible for obtaining necessary approvals for the MARS installation from all necessary regulatory bodies.  Contractor shall provide supporting information as necessary to assist Customer responding to questions and requests from regulatory agencies.

14. Termination for Default.  

a) Either party may terminate this Agreement if (i) the other party fails to perform a material obligation of the Agreement in accordance with its terms and does not take efforts to cure such failure within a period of 30 days after written receipt of notice from the non-breaching party specifying such failure; or (ii) the other party becomes insolvent or the subject of proceedings under law relating to bankruptcy or the relief of debtors or admits in writing its inability to pay its debts generally as they become due. 

15. Termination for Convenience

a) MBARI may terminate part or all of this Agreement for its convenience for any reason by giving thirty (30) days’ prior written notice to the Contractor.  In such event, MBARI shall remain obliged to pay the Contractor for the value of the work performed through the date of termination plus reasonable charges that the Contractor demonstrates to MBARI in accordance with generally accepted accounting principles that result from the termination.  The Contractor shall continue to perform all services not terminated.  Should the remaining services be impacted by the termination of part of the work, an equitable adjustment for price/schedule shall be made by MBARI.

16. Limited Warranty.

a) Contractor warrants that the Work will be performed in accordance with the Technical Specifications and all other terms of this Contract. Under the governing law, MBARI will be entitled to assert a claim for breach of this warranty for a defect in the Work until the expiration of the statute of limitation period (6 years for general contract claims).
17.Non-Waiver of Rights.  

a) The failure of either party to insist upon performance of any provision of this Agreement, or to exercise any right, remedy or option provided herein, shall not be construed as a waiver of the right to assert any of the same at any time thereafter.

18. Severability.  

a) If any covenant, condition, term, or provision contained in this Agreement is held or finally determined to be invalid, illegal, or unenforceable in any respect, in whole or in part, such covenant, condition, term, or provision shall be severed from this Agreement, and the remaining covenants, conditions, terms and provisions contained herein shall continue in force and effect, and shall in no way be affected, prejudiced or disturbed thereby.
19. Conflicting Provisions.  

a) This Agreement and all of the exhibits, schedules, and documents attached hereto are intended to be read and construed in harmony with each other, but in the event any provision in any attachment conflicts with any provision of this Agreement, then this Agreement shall be deemed to control, and such conflicting provision to the extent it conflicts shall be deemed removed and replaced with the governing provision herein.

20. Assignment.  

a) Contractor may not sell, assign, transfer, or otherwise convey any of its rights or delegate any of its duties under this Agreement without the prior written consent of the other party.  Notwithstanding the foregoing, CONTRACTOR may without violation of this paragraph engage the services of independent Contractors to assist in the performance of its duties hereunder.

21. Applicable Law.  

a) This Agreement shall be governed by and construed under the laws of the State of California.

22. Disputes.  

a) Any controversy, claim or dispute (“Dispute”) arising out of or relating to this Agreement shall be resolved by binding arbitration in accordance with the Commercial Arbitration Rules of the American Arbitration Association then in effect.  Before commencing any such arbitration, the parties agree to enter into negotiations to resolve the Dispute.  If the parties are unable to resolve the Dispute by good faith negotiation, either party may refer the matter to arbitration.  The arbitration shall take place in the County of San Diego, State of California.  The arbitrator(s) shall be bound to follow the provisions of this Agreement in resolving the Dispute, and may not award any damages excluded by this Agreement.  The decision of the arbitrator(s) shall be final and binding on the parties, and any award of the arbitrator(s) may be entered or enforced in any court of competent jurisdiction.  Any request for arbitration of a claim by either party against the other relating to this Agreement must be filed no later than one year after the date on which Contractor concludes performance under this Agreement.

23. Force Majeure.  

a) Neither party shall be liable for any failure of or delay in performance of its obligations under this Agreement to the extent such failure or delay is due to circumstances beyond its reasonable control, including, without limitation, acts of God, acts of a public enemy, fires, floods, wars, civil disturbances, sabotage, accidents, insurrections, blockades, embargoes, storms, explosions, labor disputes (whether or not the employees' demands are reasonable and/or within the party's power to satisfy), acts of any governmental body, failure or delay of third parties or governmental bodies from whom a party is obtaining or must obtain approvals, authorizations, licenses, franchises or permits, or inability to obtain labor, materials, power, equipment, or transportation (collectively referred to herein as "Force Majeure").  Each party shall use its reasonable efforts to minimize the duration and consequences of any failure of or delay in performance resulting from a Force Majeure event.

24. Notices.  

a) All notices or other written communication required under any provision of this Agreement shall be deemed to have been given by the notifying party if mailed by certified mail, return receipt requested, to the receiving party addressed to the mailing address set forth in the first paragraph of this Agreement.   Additionally, notices sent by any other means (i.e., facsimile, overnight delivery, courier, etc.) may be acceptable subject to written confirmation of both the transmission and receipt of the notice.

25. Relationship of Parties.  

a) Contractor is an independent Contractor in all respects with regard to this Agreement.  Nothing contained in this Agreement shall be deemed or construed to create a partnership, joint venture, agency, or other relationship other than that of Contractor and customer.

26. Waiver or Modification.  

a) This Agreement may be modified, or parts hereof waived, only by an instrument in writing specifically referencing this Agreement and signed by an authorized representative of the party against whom enforcement of the purported modification or waiver is sought.

27. Entire Agreement.  

a) This Agreement, including any and all Exhibits attached hereto, all of which are incorporated herein by this reference, constitute the entire agreement and understanding between the parties hereto and supersedes and replaces any and all prior or contemporaneous proposals, agreements, understandings, commitments or representations of any kind, whether written or oral, relating to the subject matter hereof or the Services or Deliverables to be provided hereunder.

Appendix A: Drilling Fluid Monitoring and Remediation Plan (DFMRP)

A1 Within 4 weeks 
of contract award contractor shall provide to MBARI a Drilling Fluid Monitoring and Remediation Plan.

A2 The DFMRP shall provide a concise and comprehensive description of a proposed plan of action for monitoring drill fluid status, and remediation response to minimizing any environmental impact resulting from the drilling process.  The DFMRP shall include but not be limited to:

· Personnel Training

· Drilling Fluid Monitoring Overview

· Release Monitoring and Operating Conditions

· Cleanup and Response

Appendix B:  Contingency Abandonment Plan (CAP)

B1 Within 4 weeks of contract award contractor shall provide to MBARI a Contingency Abandonment Plan.

B2 The CAP shall provide a concise and comprehensive description of procedures taken in the event that a decision is made to abandon a borehole. In the event of abandonment, mitigation measures shall be taken to assure that no related long-term interzonal migration of fluids shall occur.  The CAP shall include but not be limited to:

· Contingencies leading to borehole abandonment.

· Procedure for notification of potential abandonment

· Types of borehole abandonment.

· Borehole route change

· Pipe removal

· Capping

· Plugging and grouting

· Other

· Procedures for Borehole abandonment

· Record of abandonment in borehole logbook.

Appendix C: Health and Safety Plan (HSP)

C1 Within 4 weeks of contract award contractor shall provide to MBARI a Health and Safety Plan.

C2 The HSP shall provide a concise and comprehensive description of operational hazards related to performing HDD at the worksite. The HSP shall identify potential health and safety hazards and outline procedures to follow and protective equipment to use to assure personal, public, and environmental safety.  Issues to be covered will include but not be limited to:

· Site Specific Hazards

· Equipment Operation

· Power and Hand Tools

· Vehicle Loading, Operation, and Maintenance

· Material Use and Storage

· At-Sea Operations

· Small Boat Handling and Anchoring

· Diver Safety

Appendix D Work Execution Plan (WEP)

D1 The WEP shall provide a concise and comprehensive description of each task phase of the HDD borehole.  Information and data shall include but not be limited to:

· Pre-Stage Preparation

· Site and Route Evaluation

· Environmental Impact Mitigation Measures

· MSDS for all Fluids, Lubricants, Fuels, Materials

· Equipment and Supply Staging

· Drill Procedures

· Drill Exit Procedures

· Small Boat Anchoring Plan (see D3 below)

· Diver Excavation and Installation Procedures

· Post-Drill Entry and Exit Site Preparation

· Site Cleanup and Restoration

D2 The WEP shall identify all contractor supplied ancillary equipment.  Ancillary equipment shall include, but not be limited to:

· Generators for supplying electrical power to all required equipment.

· Lighting sufficient for the worksite

· Sanitation facilities adequate for all of Contractors personnel

D3 Small Boat Anchoring Plan

D3.1 If any work vessels are used in the operation that require anchoring, provide an anchoring plan that includes a map of the proposed anchor spread and anchor locations or offshore temporary mooring location for each work vessel. Also provide a narrative description of the anchor setting and retrieval procedures to be employed that will result in minimal impacts on the ocean bottom.

Appendix E: Requirements for HDD 

E1 Staging and Operation Area

E1.1 Staging area for the HDD operation is shown in Figure E 1.1.
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Figure E 1. 1  Site and Proposed Equipment Layout
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Figure E 1. 2  Photo of HDD Site

E2 Protections
E2.1 Contractor shall assure the following:

E2.1.1 Plastic barriers shall be provided and placed under the drilling rig and oil absorbent blankets will be provided and placed around all hydraulic components.

E2.1.2 When all equipment is in place, a silt fence and hay bales shall be placed around the work perimeter in addition to those being placed around the sump pit and mud system.

E2.1.3 Contractor shall use low-emission fuel on all diesel-powered vessels and construction equipment and shall retain receipts of fuel purchases to verify use of CARB on-road diesel fuel.  

E2.1.4 Contractor shall muffle, shield, or enclose construction equipment to ensure that noise levels do not exceed the 85 dBA limit of the Monterey County Noise Control Ordinance.  
E2. 1.5 During the HDD operation, as each joint of pipe is set onto the drill rig, the Contractor shall perform a visual inspection to ensure no debris is sent down the pipe that could cause a problem during cable installation. 

E3 Drilling Lubricant
E3.1 Drilling lubricant shall be natural bentonite clay and water without additives
. 

E4 HDD pipe 

E4.1 During the HDD operation, Contractor shall constantly monitor the drill path for surface releases and maintain constant communication between the monitoring vessel and the control cab at all times.  

E4.2 Contractor shall ensure that the pipe joints are sufficiently smooth to prevent damage to the cable when it is installed

E5 Monitoring during HDD

E5.1 Contractor shall continuously monitor for surface releases of lubricant during the drilling operation.

E5.2 Contractor shall carefully monitor the drilling conditions as the drill approaches the exit point.  Before breaking the surface the drilling operation will change from bentonite lubricant to fresh water, to flush the bentonite out of the system so that a mud free exit is achieved.

E5.3 Contractor shall (a) use fluorescent dye rhodamine added to the drilling fluid together with a fluorometer (a dye detector) to identify any drilling fluids released into water; (b) use side-scan sonar to assist in drilling release detection if the fluorometer detects a drilling fluid release; (c) perform visual monitoring and inspection onshore and offshore (by boat and with divers recording suspected releases on videotape; (d) provide an evaluation of the reasonable worst-case drilling fluid spill scenario for drilling fluid release; (e) provide a list of drilling fluid spill response equipment that shall be maintained onboard sufficient to respond to the reasonable worst-case spill volume, and (f) provide an agency notification list that will be activated if a spill occurs.

E6 Fluid Release

E6.1 In the event of a subsurface release, Contractor shall use divers equipped with specialized water lifts (pumps) and filter bags to remove released bentonite from the sea floor.

E6.2 In the event of a bentonite release on land, Contractor shall immediately contain the release and transfer the fluid back to the drill site for reuse or into a storage tank and removed from the site.

E7 Drill Pipe Preparation
E7.1 Contractor shall be responsible for the following:
· Assure that the drill head is removed near the seafloor.
· Assure that the pipe end at the seafloor shall have all rough edges and burrs removed.
E8 Cleaning Pipe
E8.1 Contractor shall assure that pipe is pigged to ensure it is clear.

E9 Installing Pull Line
E9.1 Contractor shall install a 0.25 inch diameter wire pull line along the entire interior length of the completed pipe.  Shore end shall be readily accessible.  Ocean side shall be readily accessible by divers and of sufficient length to enable marine cable installation.  

E10 Capping and Marking Pipe End
E10.1 Contractor shall install a flange and adapter acceptable to Alcatel together with Tide Flex valve coupling installed on exit end of drill pipe.

E10.2 Contractor shall install, at the subsea end of the pipe, a marker buoy with appropriate chain, rode, and surface float.

E11 Shore Entry 

E11.1 Shore entry shall follow standard HDD practice and configuration.  At the completion of HDD, Customer shall furnished and install a concrete vault at the site of the entry pit. The vault will incorporate the in-place HDD pipe. 

E11.2 The accuracy of the lateral location of the drill string will be held to plus or minus 25 feet along the length of the HDD installation.  

Appendix F: Borehole Documentation

F1 Within 8 weeks of contract award contractor shall provide:

· Provide a set of final engineering drawings as issued for construction showing all details such as coordinates for both exit and entry pits, proposed alignment bearing, minimum bend radius and the CSLC boundaries, structural details for foundation and support structures for the near shore facilities, etc, certified by a California registered Civil/Structural Engineer.

· Any anchoring procedures necessary for HDD drilling activities during offshore operations.  
F2 At the completion of the HDD borehole and no later than 30 days after completion, the Contractor shall prepare, provide, and present to MBARI a complete set of Final Engineering Documentation  (FED).  The FED shall include but not be limited to:

· Technical Data of Completed Borehole

· Comprehensive charts of the complete HDD route shall include but not be limited to:

· Plan View with data including, Coordinates and bathymetric contours.

· Elevation View with data including Relative Depth, Length, and soil type.

· Detailed description of Entry and Exit Pits including plan and elevation views with dimensions.

· Noteworthy Nearby Geological and Navigational Features

· Logistical Data for Completed Borehole

· Notable Events occurring during the HDD process

Appendix G: Proposed MARS HDD Route and Direction
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�Do we have a mechanism in place to do this?


�The CCC has requested an updated version of the Plan in time for the release of their Staff Report (end of August).  


�FYI - MPUAPCD may require a list of emissions from all equipment used. I am still waiting for a response from E & E about this.


�Perhaps this does not need to be stated because they will be clearing the pipe with a pig, but the Environmental Monitor will be noting whether this monitoring measure was complied with or not in the final monitoring report.


�Fluorescent dye needs to be added (see E5.3 below)
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